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NEPCA AT A GLANCENepal Council of Arbitration "NEPCA" founded in 1991 is an autonomous and non-profitable 
organization, established to administer arbitration and other alternative methods of dispute resolution 

in an expeditious and less expensive manner by arranging co-operation from the concerned sector. 

Furthermore, it is committed for the institutional development of Acts and proceedings related thereto, 

for the settlement of national and international disputes of development, construction, industry, trade 

and other nature which are to be resolved through arbitration.

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The 

council is not involved in deciding cases but supplies lists of individuals from which the parties mutually select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by 
arbitrators are legally binding and enforceable.

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes 

between Nepalese parties or between Nepalese and foreign parties. Arbitration procedures of NEPCA 

are framed in accordance with international standards and it maintains comprehensive list of Panel of 

arbitrators.Experts in various fields and professions renowned for their knowledge, integrity and dispute resolution 
skills are listed on the council's Panel of Arbitrators for referrals to parties involved in disputes.

Main objectives

 • To initiate, promote, protect and to institutionally develop activities relating to arbitration including 

other alternative methods of dispute resolution in Nepal.

 • To provide necessary suggestions to the concerned agencies for the periodical amendment 

and alteration to and development of prevailing laws and regulations relating to arbitration, by 

undertaking study, analysis and research on them, and to generate favourable public opinion for this 

purpose.

 • To arrange and manage all kinds of services, facilities and instruments as required for the settlement 

of disputes, of national and international nature arising within the territory of Nepal, to be settled 

through arbitration and other alternative methods of dispute resolution with the assistance of the 

Council.

 • To maintain relation with individuals and institutions involved in different professions and business 

for arbitration of disputes relating to various nature and subject matters, and to prepare the list of 

proper arbitrators.

 • To prepare code of conduct of arbitrators and to create proper environment for its implementation.



5

NEPCA INSIGHTS
Volume: 33 NEPCA Bi-Annual Magazine

 • To maintain relation with individuals and institutions involved in different professions and business 

for arbitration of disputes relating to various nature and subject matters, and to prepare the list of 

proper arbitrators.

 • To prepare code of conduct of arbitrators and to create proper environment for its implementation. 

As regards resolving disputes of national and international character occurring within the Nepalese 

territory that need to be decided by the Council through arbitration and other alternative means, 

to provide for and ensure all kinds of services, facilities and means, subject to prevailing laws, 

including framing internal work procedures concerning arbitration and internal rules for all kinds 

of proceedings including administrative, and to implement or cause to implement them.

Supplementary objectives

 • To organize necessary training, instruction, symposium, workshop and talk programs for the 

development of skilled Nepalese manpower needed for the resolution of all kinds of disputes 

through arbitration and other alternative methods.

 • To establish a well-equipped library having collected books, journals, and rules and regulations of 

national, international and regional institutions, on arbitration and other alternative methods.

 • To acquire membership of other national, international and regional institutions having 

similar objectives, to provide its membership to them and to maintain relationship, 

cooperation, exchange experiences and views with such organizations and institutions.

 • To receive, earn, acquire, possess and dispose of movable and immovable properties for the uplifting 

of the Council.

 • To hire or give on rent land and building for the purpose of the Council.

Organization structure

The General Assembly is the main deliberative body of the Council which consists of the Members of 

NEPCA; Ordinary and Life, Individual and Institutional. This general body elects executive committee for 

a term of three years and provides suggestions/directions to the executive committee as required.The Executive Committee then elects the office bearers.
Membership

Any institution, individual, agency, law practitioner, engineer, jurist, judge, construction contractor etc., 

directly or indirectly engaged in the activities and proceedings relating to arbitration are eligible for the 

membership of the Council.

Types of membership

The Council has the following three types of members.

1. Individual Member

a. Life Member

b. Ordinary Member
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2. Institutional Member

a. Ordinary member

Qualifications for membership

An Individual who is a graduate and has been involved in activities relating to arbitration shall be eligible 

for individual membership of the Council. Such individual shall be eligible for life membership once he/

she has attained the age of 40 years.

Any institution established under the prevailing laws and associated directly or indirectly with the 

activities relating to arbitration shall be eligible for institutional membership.

Services offered

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The 

council is not involved in deciding cases but supplies lists of individuals from which the parties mutually select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by 
arbitrators are legally binding and enforceable.

Arbitration Facilities

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes 

between Nepalese parties or between Nepalese and foreign parties.

Arbitration procedures of NEPCA are framed in accordance with international standards and it maintains 

a comprehensive list of Panel of arbitrators.

Arbitrators panelExperts in various fields and professions renowned for their knowledge, integrity and dispute resolution 
skills are listed on the Council's Panel of Arbitrators for referrals to parties involved in disputes.

Informational Services

NEPCA provides information and advice to interested parties concerning arbitration laws and 

facilities and maintains cooperative links with national and international bodies throughout the world. 

Training

NEPCA conducts trainings, workshops, seminars, conferences, talk programs, skill development 

program, etc. regularly within the country to promote wider use and better understanding of arbitration, mediation, adjudication, dispute board decision and other conflict resolution processes. Programs can 
be specially designed as per the need of individual groups and member organizations.
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Trends of Arbitration 

Proceeding Conducted by 

NEPCA 

Abstract 

This study provides a comprehensive analysis of 

arbitration practices administered by the Nepal 

Council of Arbitration (NEPCA), focusing on recent cases from the fiscal year 2080/81 BS. It examines 
key aspects including document submission durations, case completion times, financial 
outcomes, rules applied, industry distribution, and tribunal compositions. The findings reveal 
that in 42% of cases the Statement of Claim (SOC) 

was submitted almost in deadline and all SOC 

were submitted within the stipulated deadline 

and average duration for submitting Statements 

of Defense (SOD) is 60.2 days, with substantial 

variability indicated by a high standard deviation. 

The average case completion time is 386.025 days, reflecting significant variability, with delays 
primarily attributed to payment issues. The average 

claim-to-award ratio is 29.44%, emphasizing 

the importance of well-substantiated claims to achieve favorable financial outcomes. The analysis 
also highlights that the majority of cases involve 

the construction and engineering sectors and are 

predominantly national, with government entities being the main participants. The study identifies 
NEPCA Rules, 2016 as the most frequently applied 

framework, with minimal use of UNCITRAL Rules. 

Recommendations for improving arbitration 

processes include streamlining document 

submissions, enhancing case management 

practices, and promoting diverse tribunal 

compositions. The study’s limitations include its focus on a single fiscal year and exclusion of cases 
resolved through amicable settlements. Future 

research should explore comparative practices, 

technological advancements, and stakeholder feedback to further enhance arbitration efficiency 
at NEPCA.

Objective

To analyze and present the trends and patterns 

in arbitration cases handled by NEPCA, with a 

focus on document submission durations, case completion times, financial outcomes, rules 
applied, industry categories, contract types, 

provincial distribution of projects in Arbitration, 

tribunal combinations, and the nature of parties 

involved.

Keywords— Arbitration Trends, Arbitration Rules, 

Arbitration Efficiency, Dispute Resolution, 

Introduction

Founded in 1991, the Nepal Council of Arbitration (NEPCA) is an autonomous, non-profit organization 
dedicated to administering arbitration and other 

alternative dispute resolution methods. NEPCA 
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effectively, leveraging cooperation from relevant 

sectors. The organization is committed to the 

institutional development of arbitration laws and 

procedures, facilitating the settlement of national 

and international disputes in development, construction, industry, trade, and other fields 
through arbitration.

With a notable increase in case registrations and 

the rising importance of arbitration, this study 

examines the practices administered by NEPCA, 

focusing on their impact on dispute resolution in 

Nepal.

NEPCA, a pioneering institution in Nepal, has significantly advanced the arbitration sector 
and is recognized by esteemed international 

arbitration institutions. This study aims to 

provide a comprehensive overview of arbitration 

at NEPCA, offering insights into the current state of arbitration in Nepal. It identifies opportunities 
for improvement and the adoption of best 

practices, making it a valuable resource for parties 

involved in arbitration, scholars, law practitioners, 

engineers, and arbitration enthusiasts. This article 

seeks to provide both national and international 

audiences with a clear and detailed picture of how 

arbitration is conducted and its current state in 

Nepal, making it a valuable resource for anyone 

interested in the subject.

Methodology

Explanation of Data Collection and Analysis 

Methods

•	 Data Collection:

1. Source of Data: The primary data for this 

study was obtained from the records of 

the Nepal Council of Arbitration (NEPCA). 

This includes official documents submitted 
by parties involved in arbitration, case 

management records, award documents, and 

tribunal composition records.

2. Data Extraction: Information was 

systematically extracted from maintained NEPCA's database and case files, ensuring 
all relevant data points such as submission durations, case timelines, financial details, 
and tribunal compositions were captured.

3. Verification: The collected data was cross-verified with case managers and involved 
parties to ensure accuracy and completeness. 

•	 Data Analysis:

1. Quantitative Analysis: Statistical methods 

were employed to analyze the numerical 

data. Descriptive statistics such as mean, 

median, standard deviation, and range were calculated for durations, financial amounts, 
and case timelines.

2. Comparative Analysis: Data was categorized 

based on different variables like industry type, 

provincial location, and tribunal composition. 

Comparative analysis was performed to 

identify patterns and differences across these 

categories.

3. Visualization: Data visualization techniques were used to represent the findings 
graphically. This included bar graphs, pie 

charts, scatter plots, and maps to provide 

clear and comprehensive insights.

•	 Description of the Arbitration Case Size 

and Period Covered
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Arbitration Case Size:

1. Total Cases Analyzed: The study analyzed 

a total of 40 arbitration cases handled by 

NEPCA which were completed during the FY 

2080/81 BS.

2. Selection Criteria: Cases were chosen based 

on their completeness of records ensuring a 

balanced and comprehensive analysis.

•	 Period Covered:

1. Timeframe: The study covers arbitration 

cases from 1st Shrawan 2080 to 31 Asar 2081. 

This period was selected to capture recent 

trends and practices.

2. Limitations

•	 Data Exclusions: Cases resolved through 

amicable settlements and those with 

incomplete records were excluded wherever 

necessary, potentially affecting the 

comprehensiveness of the analysis.

Documents Submission Trends

The analysis was conducted on 35 Arbitration 

cases. Cases that were resolved through amicable 

settlement (3 cases) and those where the SOD was 

not submitted (2 cases) were excluded. Initially, there were 40 cases, but the sample was refined to 
ensure meaningful conclusions.

Timely submissions of key documents, such as 

the SOC and SOD, are crucial for maintaining the efficiency of the arbitration process. The 
adherence to deadlines ensures that proceedings 

progress without unnecessary delays. [1] Delays 

in the submission of these documents can disrupt 

the arbitration timeline and increase the overall 

case duration. [2]

Line Graph showing the SOC, SOD and Rejoinder 

submission trends in arbitration cases where the 

Y-Axis represents the number of days.

P-C: Actual Duration of Preliminary Meeting to 

SOC Submission.

P-C Norm1: Submission of SOC as per Arbitration 

Act, 1999 i.e. 90 days.

P-C Norm2: Submission time of SOC in accordance 

with NEPCA Rules, 2016 i.e. 60 days.

Fig 1: Submission Trend of SOC

C-D: Actual Duration of SOC Submission to SOD 

Submission.

C-D Norm: Submission time of SOD in accordance 

with Arbitration Act, 1999 and NEPCA Rules, 2016 

i.e. 30 days.

Fig 2: Submission Trend of SOD
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D-R: Actual Duration of SOD Submission to 

Rejoinder Submission.

D-R Norm: Submission time of Rejoinder in 

accordance with Arbitration Act, 1999 and NEPCA 

Rules, 2016 i.e. 15 days.

Fig 3: Submission Trend of  Rejoinder

Findings

•	 In Statement of Claim (SOC):  In 42% 

of cases the SOC was submitted almost in 

deadline

•	 In Statement of Defense (SOD): An 

extension of time for submission was 

requested in nearly 77% of cases.

The average days of submission of SOD is 60.2 

days. This value gives an overall sense of the typical duration, but it can be influenced by 
extreme values (very high or very low durations).

The median time is 45 days, which means that half 

of the cases take less than 45 days and half take 

more.A standard deviation of 74.88 days signifies 
high variability in submission durations. This 

high standard deviation compared to the mean 

suggests substantial variability, with some cases 

taking considerably longer to submit SOD, leading 

to a wide range of case durations.

The longest delay observed was 479 days, 

attributed to the respondent's reluctance to 

participate in the arbitration proceedings.

•	 In Rejoinder: In 31 % cases where Extension 

of Time was applied.

The average days of submission of Rejoinder is 16 

days

The median time is 15 days and the standard 

deviation is 11.96 days. A standard deviation of 11.96 days reflects 
moderate variability in submission durations.

3. Case Completion Trend

This section examines the duration from the 

preliminary meeting to the date when an award is 

rendered, highlighting the variability in arbitration 

case completion times. 

Fig 4: Case Completion Trend

Findings:

•	 Average time for completion is 386.025 

days

•	 The median duration is 355 days, indicating 

that half of the cases are resolved in less than 

355 days, and half take longer.

•	 The standard deviation is 165.68 days which is high indicating significant variability 
in the durations of cases, suggesting that the 

time taken to reach an award can vary widely. 
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•	 Reasons for Delay:

Reasons Percentage

Delay in Payment 70%

Court Process 10%

Due to Party 10%

Other 10%

•	 Extreme Cases:

•	 Maximum duration for case completion: 855 

days, due to delays in payment from a party.

•	 Minimum duration for case completion: 138 

days, achieved through expedited processes 

such as swift submissions of the Statement 

of Claim (15 days), Statement of Defense (30 

days), and Rejoinder (10 days), along with 

timely payments by both parties. Additionally, 

this case involved a tribunal with a sole 

arbitrator, which likely contributed to the 

faster resolution.

Financial Outcomes Of Arbitration 

This section explores the relationship between 

the claim amounts submitted and the awards 

rendered in arbitration cases. The analysis was 

conducted on a sample of 37 cases. Cases that 

were resolved through amicable settlement (3 

cases) were excluded.

The relationship between claim amounts and 

awarded amounts in arbitration has been 

extensively studied. Research suggests that arbitral tribunals often award amounts significantly lower than the claims presented, which reflects a 
balancing act between the claimant's expectations 

and the evidence provided. [2]

Findings:

•	 Claim to Award Ratio: The average ratio 

of awarded amounts to claim amounts is 

29.44%.

•	 All Rejected Claims: In approximately 

5% of the cases, all claims were rejected, 

underscoring the importance of presenting well-substantiated and justified claims in 
arbitration.

•	 All Accepted Claims: In approximately 8% of 

the cases all claims were accepted, where the Claims were well-substantiated and justified 
during the course of Arbitration.

The Maximum Amount awarded in an Arbitration 

Case for the Fiscal Year 2080/81 is NRs. 

28,85,45,410/-.

Rules Applied

Arbitration cases administered by NEPCA 

typically follow a combination of NEPCA Rules, the 

Arbitration Act, 2055, and the UNCITRAL Rules. 

This section analyzes the distribution of these 

rules in recent arbitration cases, highlighting the 

preferences and trends in rule application.The choice of rules often reflects the nature of the 
dispute, the parties involved, and their familiarity with specific arbitration frameworks. [3]

Fig 5: Distribution of Rules Applied in Arbitration 

Cases

Findings:In Awards rendered in the fiscal year 2080/81 
B.S., the majority of arbitration cases utilized the 
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NEPCA Rules, 2016, followed by the Arbitration 

Act, 1999, and the combined use of both. The 

UNCITRAL Rules were applied in a minority 

of cases, mainly those involving international elements. These findings highlight the preference 
for NEPCA's tailored approach to arbitration within 

Nepal, while still accommodating international 

standards when necessary.

Industry Category

This section examines the distribution of 

arbitration cases across various industry sectors, 

highlighting trends and the predominance of specific industries in arbitration proceedings in 
NEPCA.

Studies indicate that the choice of dispute 

resolution mechanism in various industries is influenced by factors such as contract size, 
complexity, and the international nature of the 

parties involved. [4] The prevalence of arbitration in different industries often reflects the complexity 
and contractual nature of the disputes involved. 

The construction and engineering sectors, known 

for their intricate contracts and frequent disputes, commonly rely on arbitration for efficient 
resolution. [5]

Fig 6: Cases in Each Industry Category

Findings:

•	 Construction and Engineering: In the fiscal 
year 2080/81 B.S., approximately 82% of 

arbitration cases involved the construction 

and engineering sectors. This high percentage 

underscores the complexity and frequent 

disputes in this industry.

•	 Supply of Goods/Services: These cases constituted 12% of the total, reflecting 
the industry's less frequent reliance on 

arbitration compared to construction and 

engineering.

•	 Other Categories: Only 3% of cases fell into 

other categories, indicating that industries 

outside of construction, engineering, and 

goods/services are less commonly involved 

in arbitration proceedings. whereas only 

13% are of Supply of Goods/Services. Only 

3% cases of other category.

National And Interaction Cases

This section analyzes the ratio of national to 

international arbitration cases, shedding light 

on the scope and nature of disputes handled by 

NEPCA.

The distinction between national and 

international arbitration cases often hinges on the 

nature of the contract and the parties involved. 

National Competitive Bidding (NCB) cases 

typically involve domestic parties and projects, 

whereas International Competitive Bidding (ICB) 

cases engage international parties and may be 

subject to additional complexity and cross-border 

considerations. [1]
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Fig 7: NCB and ICB Contracts Cases in Arbitration. 

Findings:

The overwhelming majority of arbitration cases 

are national, indicating a predominant focus 

on domestic disputes. The lower percentage of 

international cases suggests that while NEPCA 

is equipped to handle international arbitration, 

the demand for such services remains limited 

compared to national cases. This distribution may reflect the growing confidence in NEPCA’s ability 
to resolve domestic disputes effectively.

Provincial Distribution Of Projects In 

Arbitration

This section analyzes the geographic distribution 

of projects involved in arbitration across Nepal's 

provinces, highlighting regional trends in dispute 

resolution. 

The geographic distribution of arbitration cases 

often correlates with regional economic activity, 

infrastructure development, and industrial 

concentration. Provinces with higher economic 

activity and larger infrastructure projects tend to 

have more disputes requiring arbitration. [7]

Fig 8:  Map of Nepal Indicating the weightage of 

projects involved in arbitration per province. 

Findings:

The provincial distribution of arbitration cases 

highlights Bagmati Province has the highest number of projects in arbitration, reflecting 
its economic prominence and concentration of 

development projects. Other provinces show 

varying levels of arbitration involvement, 

correlating with their economic activities and 

project scales. This distribution underscores 

the importance of regional economic dynamics in influencing arbitration trends within Nepal. 
Subsequently, there was no cases in arbitration 

related of the projects from the Karnali and 

Lumbini Provinces.

Tribunal Composition

This section analyzes the composition of 

arbitration tribunals in NEPCA - administered 

cases, focusing on the professional backgrounds 

of tribunal members.

Studies suggest that mixed tribunals, such as those 

combining legal and technical experts, can offer 

balanced perspectives, leading to more informed 

and equitable decisions. [8]
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Fig 9:  Frequency of each tribunal combination

Findings:

The Lawyer-Engineer combination is the most 

common tribunal composition, used in 57% of 

cases, offering a balanced approach by integrating 

legal and technical expertise, making it ideal 

for complex disputes. The Engineer-Engineer 

combination is used in 23% of cases, while the 

Lawyer-Lawyer combination accounts for 7%. 

A Sole Arbitrator Engineer in 8% of cases, and 

a Sole Arbitrator Lawyer in 5% of cases, either 

nominated by a party or appointed by NEPCA.

Nature Of Parties Involved

This section examines the involvement of 

government (either Claimant or Respondent) 

and non-government entities (both Claimant and 

Respondent) in arbitration cases administered by 

NEPCA, highlighting the dynamics and trends in 

party participation.

 The involvement of government entities in arbitration reflects the growing trend of utilizing 
alternative dispute resolution mechanisms for 

public sector disputes. Government participation 

often brings increased scrutiny and the need for 

transparency in arbitration processes. [9].   Non-

government entities, including private companies, 

engage in arbitration with a focus on preserving 

business relationships and minimizing litigation 

costs. [10]

Fig 10:  Distribution of Government and Non-

Government Parties Involved in Arbitration

Finding: 

•	 Government Entities: Government parties 

are involved in 85% of arbitration cases, 

indicating a strong reliance on arbitration for 

resolving public sector disputes. This high 

percentage underscores the importance of 

arbitration in managing disputes related to 

government projects and contracts.

•	 Non-Government Entities: Only 15% of 

cases involve both the Parties being non-government organizations, reflecting a smaller but significant participation of 
private entities in arbitration proceedings.

Conclusion

This study offers a comprehensive examination 

of arbitration practices and outcomes at the 

Nepal Council of Arbitration (NEPCA) during the fiscal year 2080/81 BS, highlighting significant 
variability in NEPCA's arbitration practices, 

particularly in document submission and case 

completion times, indicating a need for process 
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optimization. Financial outcomes of arbitration 

reveal an average claim-to-award ratio of 29.44%, 

emphasizing the importance of presenting 

well-substantiated claims to achieve favorable 

outcomes. NEPCA's preference for its own rules, 

especially in national cases involving government entities, reflects its tailored approach to domestic 
arbitration. The construction and engineering 

sectors predominate the caseload. Regional 

disparities are evident, with Bagmati Province 

leading in arbitration activity. The common 

Lawyer-Engineer tribunal composition balances 

legal and technical perspectives. To enhance 

effectiveness, continuous improvements in case 

management, and tribunal diversity are essential. 

Future research should explore comparative 

practices, technological advancements, and 

stakeholder feedback to further boost arbitration efficiency in Nepal.
Way Forward

•	 Streamlining Document Submission: 

Implementing stricter timelines and 

automated reminders for document 

submissions.

•	 Reducing Case Completion Times: 

Exploring alternative dispute resolution 

methods and enhancing case management 

practices.

•	 Customized Rules Application: Developing industry-specific arbitration rules to better 
cater to the unique needs of different sectors.

•	 Geographic Outreach: Increasing awareness 

and accessibility of arbitration services in 

underrepresented provinces.

•	 Tribunal Composition: Encouraging diverse 

and balanced tribunal compositions to 

leverage varied expertise.

•	 Stakeholder Engagement: Conducting 

regular workshops and feedback sessions 

with parties involved to continuously improve 

the arbitration process.
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 Krishna Bahadur Kumal
Hydropower Engineer/Advocate

Challenges and Opportunities in 

Contract Management in Hydropower 

Projects in Nepal

Abstract

Nepal is rich in water resources and has huge potential for hydroelectricity generation. Harnessing this 

hydropower potential is essential for the nation’s energy security, economic growth and sustainable 

development. The development of hydropower projects in Nepal possesses challenges and opportunities. 

Due to various reasons, only a miniscule of total potential has been harnessed so far.

This article explores the various challenges, risks and opportunities from the perspective of contract 

management in hydropower projects and dives into different practices in contract management and other aspects specifically in the context of Nepal. Further, it will suggest solutions to overcome the 
challenges, mitigate the potential risks and complete the hydropower project within the estimated 

budget and timeframe.

Introduction 

Nepal is endowed with abundant water resources. It has an extensive river network and varying topography ranging from 60m in flat Terai to 8,848m at the summit of Mount Everest. This makes Nepal 
rich in hydropower potential. Nepal’s theoretical hydropower potential is estimated to be 83,000 MW and 

economic potential to be 42,000 MW (Shrestha, 1966). This hydropower potential is a great opportunity 

for renewable energy development and the overall economic growth of the country.

So far only a fraction of the hydropower potential i.e. 2,800 MW has been exploited (NEA, 2023). Proper 

strategic planning, technical expertise, investment and effective contract management are required to 

harness the country’s hydropower potential.

This article dives into various challenges and opportunities in Contract Management in Nepali 

hydropower projects. 

Challenges 

There are numerous challenges in hydropower development. It ranges from legal frameworks to socio-

economic constraints. However, this article focuses only on the aspects directly related to construction 

contract management.
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Complexity

The hydropower project is in itself complex in nature. It consists of numerous stakeholders and requires 

various types of specialized disciplines. The complexity of a hydropower project is multifaceted, demanding 

precise design and coordination across various disciplines. There are various types of complexities such 

as geological uncertainties, hydrological parameters and engineering design complexities, but this article 

focuseson complexities that are related to contract management. Hydropower project involves intricate 

engineering design and innovative construction methodologies. Based on the nature and technologies 

required, various types of FIDIC conditions of contracts are employed in a single hydropower project.   

Civil works involve the construction of foundational structures like dams, waterways (i.e. headrace pipes, 

canals or tunnels), and powerhousesetc. governed by FIDIC’s Red Book. This type of contract is suitable 

for traditional construction projects in which design is done by the employer and constructed by the 

contractor. 

Electromechanical components encompass turbines, generators, and transmission systems, where 

the FIDIC’s Yellow Book is commonly utilized to manage the complexities of design, installation, and 

commissioning. In this Contractor is responsible for the design and build of the electromechanical 

components.

When the hydropower projects are built on an EPC (Engineering Procurement and Construction) 

modality, an EPC/Turnkey Contract (Silver Book) is employed to manage the project. In EPC modality, 

the contractor is responsible for engineering, construction to commissioning. 

Within a single hydropower project, the necessity to employ different types of FIDIC contracts shows the 

scale of the complexities of the project. 

Risk Allocation

Hydropower consists of numerous stakeholders, such as clients, consultants, contractors, the local public, regulatory authorities, investors and financial institutions. Each has their interest and expectations. This diverse interest creates a unique environment for risks and conflict.In general, the Client bears the risks associated with project feasibility, financing, regulatory compliance 
and market conditions. The responsibility of acquiring land, resettling or displacing the community if 

any, stakeholder engagement and communication falls on the Client. Additionally, the Client has to obtain 

any necessary permits or licenses or approval pursuant to law for the project development.

The Consultant is the technical expert who provides services for engineering design and project 

management. The Consultant is liable for any risk related to errors in design, inadequate studies and 

delays in project planning and approval. 
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The Contractor undertake the construction, installation and commissioning of the hydropower project facilities as per the client’s specifications and requirements. They bear risks associated with construction 
delays, cost overruns and performances during the execution phase. They are responsible for ensuring 

compliance with safety standards, quality control measures and environmental regulations at the site. 

However, in practice, very little or no attention is paid to the clear-cut division of roles, responsibilities 

and risks among client, consultant and contractor. Due lack of proper allocation of risks among clients, 

consultants and contractors will create confusion and delay in the construction works. 

Contract Interface 

Based on the nature of the works, there are different contractors, such as civil contractors, 

electromechanical contractors, hydromechanical contractors and transmission line contractors. They all 

work according to different contractual documents and they have their own timeline. 

The interface between different types of FIDIC contracts, such as the Red Book (for construction) and the Yellow Book (for plant and design-build), can significantly impact hydropower project delays. In a 
typical hydropower project, the civil, electromechanical and hydromechanical works are interconnected 

and overlapped. In such a situation, proper communication, coordination and interface management are 

required. Delays in one component or one section will have ripple effects on other contractors and will 

cause cascading delays. 

The Red Book and Yellow Book of FIDIC conditions of contracts assigned different roles and responsibilities 

to the different stakeholders. When multiple FIDIC books are used simultaneously, it will create some 

overlap and interface that needs to be properly managed. Failures to address contract interface issues 

in a timely and orderly manner can lead to cost overrun, claims from contractors, disputes among 

contractors and/or disputes between contractors and clients.

In the Nepali hydropower sector, this contract interface management always takes the back seat. Not 

enough attention and due consideration is given to this. The schedule of different works are prepared by 

different stakeholders and they do not align with each other. Due to this improper interface management, 

the project gets hindered and delayed, consequently resulting in cost and time overrun. 

Socio-economic factorBesides technical and financial factors, the socio-economic factor plays a crucial role in the successful 
completion of the project. While planning and designing the project, in most of the cases, this aspect is 

neglected. Because of this several unforeseeable events occur and consequently delay the project.

In the context of developing nations like Nepal, the society has big expectations from the hydropower 

projects. The local public expects hydropower projects to carry out works that are supposed to be done 

by the government such as Roads, Irrigation, Hospital, Schools etc. With limited budget and resources, 
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project development both in positive and negative ways. Therefore, it is very crucial to engage, consult 

and communicate with the local stakeholders from the beginning. Lack of proper communication, 

consultation and engagement, the demand of the community which always may not be possible to 

address by the project alone will resent the community. Thus, the project will lose public support and get 

opposition or resistance. The community may oppose the project due to issues related to land acquisition, 

environmental impacts, livelihood restoration, compensation, resettlement etc. Therefore, it is crucial to 

address these socio-economic factors in a proactive way with proper communication, consultation and 

engagement plan and failing to address these issues will prolong the project construction timeline or 

even halt the whole project.

Opportunities 

Capacity Building 

The unique nature of the hydropower project and its challenges create the opportunity to build the 

capacity of all the major stakeholdersengaged in the project. The client, consultant and contractors need 

to build the capacity to successfully complete the project within the stipulated timeframe and budget. 

Engagement in such a project allows stakeholders to enhance their knowledge, skills and capabilities in 

various domains. This serves as an opportunity to learn new skills from engineering, legal and regulatory 

provisions to project management. 

The hydropower projects involve diverse stakeholders and require strong collaboration and coordination 

among them. This creates a platform for knowledge sharing, mentorship and cross-sectoral learning. 

The capacity-building initiative can include training programs, workshops, On-the-Job-Training (OJT), livelihood upliftment programs and other training tailored to address specific needs and requirements.
For the successful implementation of hydropower projects in Nepal, capacity-building initiatives are 

essential. For the Client, the capacity-building activities include developing expertise in project planning 

and management, contract administration, risk management, stakeholder engagement and regulatory 

compliance. 

For the Consultants,capacity-building efforts should be focused ontraining workshops, seminars and 

knowledge-sharingplatforms on the best engineering practices, innovative technologies and sustainable 

design principles. 

Similarly, capacity-building initiatives for contractors should be centered on workforce training, skill 

development, Operation Health and Safety (OHS) compliances, and Environmental Safeguards. 

For the local public involvement in hydropower projects, awareness raising, education, participatory 

decision making and empowering the communities-related programs should be carried out.The capacity 
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building for the local public may also include programs related to entrepreneurship and community-led 

initiatives for job creation and poverty alleviation. 

Standardization and harmonization

The successful implementation of the hydropower projects requires a harmonized and standardised 

framework for contract management and dispute resolution procedures. Standardized framework helps to streamline processes, mitigate risk and resolve conflicts efficiently. Standardized contract documents such as FIDIC documents will provide clear and consistent language, and well-defined 
roles, responsibilities and deliverables for all concerned parties. Furthermore, it will establish dispute 

resolution mechanisms that will reduce ambiguity and minimize the likelihood of disputes arising during 

the implementation of the project. 

Additionally, standardization will facilitate consistency and comparability among different projects. This 

will greatly help in replicating lessons learned, best practices and industry standards from one project 

to another. This will make a supporting environment for accountability and transparency and provide 

a way to address disagreement in time without resorting to litigation procedures. Furthermore, the 

harmonization will help in managing the interface between different types of contracts and align the 

timeline of the works and milestones so as to complete the whole project within time and cost.

Collaboration

Hydropower project has multiple facets and requires input from different stakeholders including clients, consultants, contractors, the local public, investors and financial institutions. For successful 
implementation, collaboration among different stakeholders is a must. In many Nepali hydropower 

projects, lack of collaboration has caused confusion, disagreement and disputes among stakeholders. 

Which in turnhas delayed the project. Effective collaboration begins with a clear communication channel, 

mutual respect and shared goals among the stakeholders. The collaboration also helps in sharing risks, 

demarking clear roles, responsibilities and obligations and ultimately helps in the timely completion 

of the project. This collaboration playsa crucial role among the different contractors when there is a 

contract interface. For example, in the construction of a powerhouse the foundation is prepared by the 

Civil contractor and turbine-generator installation is done by the electromechanical contractor. Without 

proper collaboration, both parties can not meet their targets and deadlines. Collaboration with the local 

public will earn social acceptance for the project and avoid any disagreement or dispute. Collaboration among the stakeholders is a prerequisite for resolving any disagreement or conflict in an 
amicable, cost-effective and timely manner. Various dispute resolution approaches such as negotiation, 

mediation, open dialogue, and dispute resolution committees employ collaborative methods to resolve 

disputesand foster trust and goodwill among the parties.
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Solutions and Best Practices 

Timely completion of hydropower projects in Nepal is crucial for meeting the country’s growing 

energy demands and driving economic growth and sustainable development. In order to overcome the 

challenges and grab opportunities presented following solutions or best practices can be adopted

Integrated Approach for Contract Management

The complexity and the nature of the works within a hydropower project demand different types of 

FIDIC contracts to be employed.  In such conditions, an integrated approach or mechanism is required to 

encompass all types of FIDIC documents and the interface between different types of standard documents. 

This mechanism further involves collaboration and communication among diverse stakeholders including 

governmental agencies, clients, consultants, contractors and local communities. This will ensure all 

aspects of the project from planning, design, and construction to operations are aligned with the project 

objectives, regulatory requirements and legal compliance. This will help streamline the decision-making 

process and optimize resource allocation. One of the key elements of an integrated approach is a robust 

dispute resolution mechanism.

Stakeholder Engagement and communication  

For the timely completion of any hydropower project communication and consultation with stakeholders 

play a crucial role. A proper stakeholder communication and consultation plan is a must for a project. 

This plan will identify the stakeholders through stakeholder mapping and prepare communication and 

consultation plans accordingly. Timely, effective and appropriate engagement with stakeholders creates a 

sense of ownership of the project among stakeholders. This in turn helps the project to identify potential 

challenges, opportunities and concerns that may impact the project development and implementation. 

Active involvement of stakeholders in the decision-making process creates an environment of trust, consensus and a conducive environment for addressing and mitigating any conflict or grievance before 
they escalate. This avoids any delay or disruption in project implementation and operation. Therefore, 

timely and appropriate stakeholder engagement, communication and consultation a key for hydropower 

project development.

Dispute Resolution MechanismDisputes and conflicts are inevitable in large and complex projects like hydropower. Therefore, it should 
be treated in an appropriate method. For this, a robust and effective Dispute Resolution Method is a 

must. In Nepal, where complex projects involve multiple stakeholders with diverse interestsdisputes can 

impede project progress if not resolved in a prompt and amicable manner. Adopting Alternative Dispute 

Resolution (ADR) methods such as mediation, arbitration, dispute resolution board or adjudication will provide disputing parties a fair and efficient system for resolving disputes among them as well as 
maintaining good relationships. This mechanism should be incorporated into project contracts and 

integrated intothe overall contract management framework.
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Monitoring and Evaluation

Monitoring and Evaluation (M&E) is one of the sectors where special care should be given. One of 

the reasons for cost and time overrun in the project is the lack of a proper monitoring and evaluation 

mechanism. With proper monitoring and evaluation process in place will help in assessing performance, 

identifying emerging risks that may impact the timely completion of the project and tracking the overall project progress. A robust and project-specific M&E system should be established incorporating key 
performance indicators (KPIs), benchmarks, milestones and targets to measure the progress against 

the project schedule and objectives. Regular monitoring of construction activities, expenditures, 

quality assurance system, operational health and safety (OHS), environmental safeguards and legal and 

regulatory compliances will give a clear picture of the current status of the project and trajectory of the project and flag any potential risks. Thus M&E gives the project management the opportunity to take any 
prompt actions required to complete the project within budget and timeframe. Additionally, periodic 

evaluation of a project’s progress and lessons learned makes stakeholdersmake informed decisions, 

adapt strategies and improve the project performance.

Conclusion

In Nepal, the completion of a complex hydropower project within the estimated budget and timeframe 

is a great challenge. This cost and time overrun in hydropower projects poses potential risks to energy 

security, economic growth and sustainable development. Therefore, adopting solutions and best 

practices that encompass an integrated approach, proper stakeholder communication and consultation, 

robust dispute resolution mechanism and effective monitoring and evaluation methodologies is essential 

to ensure timely completion of a project. By adopting and effective implementation of these practices, 

stakeholders can overcome challenges, mitigate risks and achieve the project’s objectives and success, 

thereby contributing to the country’s energy security, economic development, and environmental 

sustainability.

NEA. (2023). Nepal Electricity Authority A Year in Review- Fiscal Year-2022/2023 (Annual Report 

August-2023 (Bhadra-2080)).

Shrestha, H. M. (1966). Cadastre of Potential Water Power Resources of Less Studied High Mountainous 

Regions, with Speical Reference to Nepal. Moscow Power Institute.
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Abstract

This paper examines the inherent biases in the International Centre for Settlement of Investment Disputes 

(ICSID) dispute settlement mechanism. Despite its mandate to promote economic development and provide 

an independent forum for resolving investment disputes, ICSID has faced criticism for favoring investors 

over host states, particularly those from developing countries. The paper identifies several systematic 
factors contributing to this bias, including ICSID’s organizational structure within the World Bank, 

bias in arbitrator selection, lack of transparency, high costs, and finality of awards without appeal. The 
paper encircles around the issues which have led to a perception that ICSID’s processes and outcomes 

disproportionately benefit investors, undermining the institution’s legitimacy and effectiveness. Ultimately, 
the paper concludes by calling for structural reforms to address these biases and ensure a fair and impartial 

dispute settlement system that respects the interests of all parties, particularly developing countries.

Key Words: ICSID, World Bank, Investor, Investment Dispute, Developing Countries, Arbitration, 

Conciliation

Breaking the Ice: ICSID Explained 

Under traditional international law, investor did not have direct access to international remedies to 

pursue claims against foreign states for violation of their right. They depended on diplomatic protection 

by their home states.1 But with the widening horizon of the international dispute settlement mechanism, 

the international relations is increasingly becoming judicialized. States are increasing their reliance on 

formal and semi-formal methods for resolving disputes. This trend towards judicialization has been 

particularly pronounced in the area of investor-state dispute resolution2.In this backdrop, Investor- State 

1 Rudolf Dolzer & Chrisstoph Schreuer, ‘Principles of International Investment Law’, Oxford University Press, UK, First Edition, 2008, 

p. 211.

2  Anton Strezhnev, ‘Detecting Bias in International Arbitration Investment’, Harvard Law Review,Volume 12:2, 2016, p.2.
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dispute settlement (ISDS) is one of most controversial and debated topics in international investment 

law in recent times.3ICSID, one of the five organizations of the World Bank4 and the specialized agency of the United Nations 

is working with the mandate of promoting development of member states by facilitating the investment 

related disputes. The ICSID was formed as per the provision of the Convention. The ICSID Convention was 

formulated under the aegis of the International Bank for Reconstruction and Development (IBRD or the World Bank) and was opened for signature and ratification on March 18, 1965. The ICSID entered into force on October 14, 1966. As of October, 2017, 153 countries have signed and ratified the Convention. 
The ICSID Convention is a multilateral treaty formulated by the Executive Directors of the World Bank to 

further the Bank’s objective of promoting international investment. This stands as one of the most 

common forums for investor-state dispute resolution. ICSID disputes usually take the form of claims by private firms brought against states, alleging a breach of contract or treaty. As such, they represent a new 
trend in international dispute resolution - the growth of disputes between private and public entities. 

The jurisdiction of ICSID requires an investment dispute of a legal nature between a state party to the 

convention and a national of another state that is also party to the convention.5By becoming a party to the Convention, states instill the confidence of private foreign investors and provide assurance to 
potential investors that they would have recourse to an independent dispute settlement mechanism in a 

scenario where they lose their investment through expropriation, nationalization or other government 

actions. In addition, the two parties to the dispute (the host state and the investor) must have consented 

to the ICSID’s jurisdiction. 

The ICSID concerns mixed type of arbitration which combines features of both public and private 

international arbitration as it involves both states and juridical/natural persons. 

Purpose of ICSID: Expectation v. Reality? 

Theoretically, the ICSID Convention has the purpose to provide an “institutional and procedural 

framework for independent conciliation commissions and arbitral tribunals constituted, in each case, to 

resolve the dispute.  The aim of ICSID Convention, as expressed in its preamble, is to promote economic 

development through the creation of a favorable investment climate.6 It contributes to the improvement 

of investment climate by offering a procedural framework for the settlement of disputes. ICSID provides for settlement of disputes by conciliation, mediation, arbitration or fact-finding. The 
3 James J. Nedumpara& Aditya Laddha, ‘India Joining the ICSID: Is it a Valid Debate?’ Center for Trade and Investment Law 

Conference, New Delhi India, 2017, p.1.
4	 	The	five	organizations	of	the	World	Bank	(“W1B”)	group	are:	International	Finance	Corporation	(“IFC”),	Multilateral	Investment	

Guarantee	 Agency	 (“MIGA”),	 International	 Bank	 for	 Reconstruction	 and	 Development	 (“IBRD”),	 International	 Development	
Association	(IDA”),	and	International	Centre	for	Settlement	of	Investment	Disputes	(“ICSID”).

5	 International	Convention	on	Settlement	of	Investment	Disputes,	October	14,	1966,	March	18,	1965,	art.25.
6	 	International	Convention	on	Settlement	of	Investment	Disputes,	October	14,	1966,	March	18,	1965,	preamble.
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ICSID process is designed to take account of the special characteristics of international investment 

disputes and the parties involved, maintaining a careful balance between the interests of investors and 

host States.7 ICSID also promotes greater awareness of international law on foreign investment and the 

ICSID process. 

In addition, on 27 September 1978, the ICSID Additional Faculty was created in order to offer arbitration, conciliation and fact-finding for certain disputes that fall outside the Scope of ICSID Convention. 8

Unfortunately, the ICSID has failed to attain its objective due to multifold reasons giving rise of biasness 

and prejudice of different gravities. This paper will try to explore the various systematic factor causing 

trouble in the smooth operation of ICSID, based on its prejudice of not favoring the developing countries. 

Therefore, there exists a wide gap between the expectation of the drafters of the convention and the sad 

realities. 

Dissecting the ICSID as a Biased Institution

In international investment avenues, with the opening up of global markets and emergence of newer mechanisms to facilitate flow of investment,the signing of the ICSID Convention and the creation of the 
Centre is accepted as the important milestones in thedevelopment of international law. However, legal 

scholarship has been evaluating the organization as an international adjudicatory body ignoring the 

complexity of its mandate and domain.9 Many prominent and developing countries have refrained from 

being the member of ICSID.  There are certain criticisms, which ultimately results in many developing 

statesto abstain from the said convention. 

a. The ICSID does not have independent status as it is an integral organ of the World Bank. 

ICSID’s complicated relationship with the World Bank endangers its judicial functions.10It is argued that 

the ICSID’s intricate relationship with the World Bank jeopardizes the judicial function of ICSID due to its 

problematic organizational structure. The close administrative ties of ICSID has been a matter of dispute 

from the very beginning of the adoption of the convention. 11

The ICSID has a Secretariat 12and an Administrative Council. 13The Secretariat consists of a Secretary-

General, one or more Deputy General and other professional and administrative staff. The Secretary-

General and Deputy Secretary General are elected by the Administrative Council. The Secretary General 

of ICSID has the authority to appoint arbitrators to resolve investment disputes 

7 ‘About ICSID’ World Bank Group, available at https://icsid.worldbank.org/About/ICSID, assessed on 10 July 2023.
8 Yoshifumi Tanaka, ‘ The Peaceful Settlement of  International Disputes’, Cambridge University Press, UK, First Edition, 2018, P. 347
9 Sergio Puig, ‘Recasting ICSID’s Legitimacy DebateTowards a Goal-Based Empirical Agenda’, Fordham International Law Journal, Volume 

36: 2, 2013, p. 467-469
10 Jason Hickel, ‘ Apartheid in the World Bank and the IMF’,Aljazeera, 26 November 2020, available at https://www.aljazeera.com/

opinions/2020/11/26/it-is-time-to-decolonise-the-world-bank-and-the-imf, assessed on 10 July 2023 
11 Christoph H. Schreuer, ‘The ICSID Convention: A Commentary’, Cambridge University Press, Second Edition, 2009, p.7.
12 International Convention on Settlement of  Investment Disputes, October 14, 1966, March 18, 1965, s.3.
13 International Convention on Settlement of  Investment Disputes, October 14, 1966, March 18, 1965,s.2.
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Council. The annual meeting of the World Bank and its Fund coincides with the annual meeting of the 

Administrative Council of ICSID. Moreover, the World Bank funds the ICSID Secretariat.14In this way, the 

World Bank administration becomes able to actively control the arbitration mechanism of ICSID. 

b. There is biasness in selection of Arbitrators which disturbs the integrity of adjudicating 

authority 

Investor-state disputes are usually resolved by a three-member arbitral tribunal, with one arbitrator 

appointed by each party, and a third presiding arbitrator appointed by mutual agreement between the 

parties. It is often argued that arbitrators, as ad hoc appointees, may be incentivized to vote in biased ways that enhance their career and financial prospects15Due to the ad hoc nature of appointments, it 

has been suggested that arbitrators may strategically render decisions in biased ways with the goal of 

encouraging reappointments.16

The pool of arbitrators used in ICSID cases is relatively small, and some individuals have served as 

arbitrators in multiple cases. The presence of repeat arbitrators lead to the development of certain 

patterns or biases in decision-making, potentially favoring investors or host countries in a consistent 

manner. The composition of ICSID tribunals is generally biased towards the interests of investors, 

particularly multinational corporations the panelists who arbitrate disputes are typically lawyers 

specializing in investment law, and they may have professional backgrounds that lean towards investor 

protection.17

The majority of arbitrators come from an investment background and create investors favoring biases. 

The Convention’s rules for arbitration are leaned towards the developed countries only. According to 

the ICSID Caseload Statistics 2017, 47% of Arbitrators, Conciliators and ad-hoc Committee Members 

appointed in the ICSID cases are from Western Europe.

In 2017, the United Nations Commission on International Trade Law (UNCITRAL) gave one of its 

working groups the mandate to identify concerns about ISDS and investigate possible reform of the ISDS 

system. Among the working group’s top priorities are issues of arbitrator bias and the effects of an ad 

hoc appointment process. Many countries registered concerns over perceptions of the existence of pro-

investor and pro-state arbitrators, which they tied to the ad hoc nature of ISDS. 

14	 	In	fact,	on	a	positive	side,	greater	technical	and	financial	resources	are	available	to	ICSID’s	Contracting	States	at	greater	ease	and	at	lower	
cost when compared to other investment arbitration institutions. Although there are unmistakable ties between ICSID and the World Bank, 
it is to be noted that this criticism sounds more polemic rather than evidence based. More evidence is required to conclusively establish that 
ICSID’s	judicial	autonomy	is	being	compromised	because	of 	its	affiliation	with	the	World	Bank.

15 
16	 Sergio	Puig	and	Anton	Strezhnev,	‘	Affiliation	Bias	in	Arbitration’,	The	Journal	of 	Legal	Studies,	The	University	of 	Chicago,	Volume	16,	p.	

378, Press, available at https://www.jstor.org/stable/26457132 , assessed on 10 July 2023.
17	 Weijio	Rao,	‘Are	Arbitrators	Biased	in	ICSID	Arbitration?	A	Dynamic	Perspective’,	SSRN,	available	atfile:///D:/SSRN-id3203019.pdf 	,	

assessed on 16th July 2023.
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c. There is lack of transparency and openness in the arbitral proceedings. 

While the parties involved have access to the proceedings, the public may not have access to key 

documents or information. It is often alleged that the ICSID has shown a lack of transparency in 

proceedings. Prior to 2006, the ICSID Arbitration rules did not contain provisions to ensure transparency 

in the proceedings. The mutual consent of the parties is necessary for the release of key documents such as the final decisions.18

Though According to the new rules adopted on April 10, 2006, parties are allowed to attend or observe 

all or part of the hearings. However, hearings are conducted in camera unless the parties otherwise 

agree. 

d. The dispute settlement cost is comparatively expensive and costly which is unsupportive of 

developing countries. 

The ICSID proceedings are perceived to be particularly complex, complicated and costly.19 According to 

the United National Conference on Trade and Development (UNCTAD), costs in investor-State arbitrations 

in general have “skyrocketed” in recent years.20The cost of litigation in an ISDS case have averaged over 

USD 8 million with costs exceeding USD 30 million in some cases. This is why, the dispute settlement 

system of ICSID does not favor the states who are economically not sound enough to pay to participate 

in the litigation. 

e. The award of the arbitration is final as there isno option of review/appeal. 

The awards rendered by ICSID are binding and not subject to any appeal or to any other remedy except 

those provided for in the ICSID. 21Though there is an appellate tribunal and ad hoc committee, it cannot 

review an award for errors of fact

Similarly, Parties are not permitted to seek annulment of an ICSID award before a national court i.e., 

there is no scope for a review of the award by the domestic court even if it violates the public policy of 

the country. 

Arbitration panels include many international law professors whose teaching jobs are part time. Some of 

them tend to apply their pet theories on customary international law. They do not fear appeals, even on 

errors of law, because the grounds for appeal under arbitration laws 

18 Toby Mclntosh, ‘Lack of  Transaprancy for Arbitrations at ICSID May Persist Despite New Rules’, Eye on Global Transparency, 28 
November  2022, available at https://eyeonglobaltransparency.net/2022/11/28/lack-of-transparency-for-arbitrations-at-icsid-may-
persist-despite-new-rules/ , assessed on 16th July 2023.

19 Matthew Hodgsan&YarikKryvoi, 2021 Empirical Study: Costs, Damages and Duration in Investor-State Arbitration’, British Institute of  
International and Comparative Law, p.47.

20 Lorenzo Cotula, ‘Rethinking Investment Treaties and Dispute Settlement in the light of  Sustainable Development’, Internatioanl Institute 
for Environment and Development, available at https://www.iied.org/rethinking-investment-treaties-dispute-settlement-light-sustainable-
development, assessed on 16th July 2023.

21 Aditya Rathore& Amit Chawla, ‘Appeal Mechanism in Investment Arbitration: Time to Revisit ICSID Convention’, 21 September 2021, 
The Arbitration Workshop, available at https://www.thearbitrationworkshop.com/post/conceptualizing-appeals-mechanism-in-icsid-
through-the-lens-of-multilateral-investment-court , assessed on 15 July 2023.
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f. The increasing trend of Inconsistent Arbitral Awards is against the Principle of Stare Decisis 

Arbitral awards are criticized for their lack of consistency and for being contradictory. The number of economic characteristics essential for an asset to satisfy the definition of investment has fluctuated 
from time to time. This violates the integrity of the principle of stare-decisis, which means the former 

decisions should be followed in the subsequent disputes involving the similar kind of facts. 

For instance, 

In the case of Salini vs. Morocco22, an asset was held to be an investment, only if it satisfies the investment 
criteria, namely, (a) certain duration of investment; (b) assumption of risk; (c) a substantial commitment; 

and (d) contribution to the host state’s development. On the contrary, in Phoenix vs. Czech Republic,23 the 

Tribunal did not strictly adhere to the Salini test, and diverging from the same, provided its own rendition 

of the characteristics, i.e., a contribution in money or other assets; a certain duration; an element of risk; 

an operation made in order to develop an economic activity in the host State; as well as assets invested in 

accordance with the laws of the host State; and assets invested bona fide. This trend of divergence from the 
Salini’s test has been followed in various other cases, thereby creating uncertainty which often harms the 

states before the ICSID Tribunals.24

g. ICSID disfavors the Developing Countries in the arbitration dispute as it decides in favor of 

the established Investors  

The underlying framework of investor-state dispute settlement (ISDS), of which ICSID is a part, 

inherently favors investors over the interests of host countries. They argue that this bias arises from 

various provisions in international investment agreements, such as the principle of national treatment 

or most-favored-nation treatment, which can restrict the regulatory autonomy of host countries.

The relationship between developing countries and the International Centre for Settlement of Investment 

Disputes (ICSID) has not been smooth, to say the least. Critics have argued that developing countries lack 

the resources to bear the legal fees and related costs of defending against established investors. These 

costs not only include the fees and expenses paid to ICSID and arbitrators during the pendency of the dispute but also the fee paid to the law firms, experts and witness required in the proceedings which 
becomes a tough task for the poor countries.25

Due to this systematic biasness in the composition of the arbitrators, several developing countries 

such as Bolivia, Venezuela and Ecuador have pulled out from the ICSID Convention. On May 2, 2007 

22 Salini Construction S.P.A. and Italstrade S.P.A v. Kingdom of  Morocco, ICSID Case No. ARB/00/4,2001 
23  Phoenix Action Ltd. V. The Czech Republic, ICSID CaseNo. ARB/06/05, 2007.
24 Yagya Sharma &ParidhiRastogi, ‘India’s Position Regarding ICAIS: An Analysis”, The Competition and Commercial Law Review,Vol 3:1, 

2021, available at https://www.tcclr.com/post/india-s-position-regarding-icsid-an-analysis , assessed on 14 July 2023.
25  Sam Luttrell, ‘Bias Challenges in Investor–State Arbitration: Lessons from International Commercial Arbitration’, Cambridge University 

Press, 5 December 2011, p. 234.
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Bolivia pulled out from the ICSID Convention by submitting the notice of denunciation. 26Ecuador on the other hand, first restricted ICSID’s jurisdiction in disputes arising from natural resources investments, 
including oil, gas, mineral and others by resorting to Article 25(4) of the ICSID Convention. Subsequently, 

on July 6, 2009, Ecuador also submitted a notice of denunciation with effect from January 7, 2010

India, our closest neighbor, is one of the prominent developing countries that has refrained from joining 

the ICSID Convention, since its inception. The Indian Council for Arbitration has recommended to the 

Indian Ministry of Finance that India should refrain from becoming a signatory to the ICSID Convention 

on the following grounds:27

- The Convention’s rules for arbitration is leaned towards the developed countries; and 

-  There is no scope for a review of the award by an Indian court even if it violates India’s public 

policy.

Beside the aforementioned issues, other problems creating systematic biasness includes the rising 

length of arbitral proceedings, the possibilities for third parties to participate in proceedings. 

Concluding Words 

It can be hereby, concluded that ICSID is imparting its functions against the legitimate expectation of 

the global investment academia. The objective of the institution as expressed in its preamble doesn’t 

resonance with its actions. Thus, ICSID should employ all the necessary strategies to overcome all the 

potential challenges faced by it and work out to create a sound and impartial atmosphere of investment 

dispute settlement. The dispute settlement horizon of ICSID should be as per the interest of developing 

countries. It should avoid supporting the powerful investors’ exploiting the resources of the developing 

and undeveloped countries in an unjust way. The ICSID requires a massive structural reforms to avoid 

supporting the brutal hegemony of developed nations in the present global investment avenues. 

26  In a statement, the President of  Bolivia claimed that developing countries in Latin America “never win the cases. The transnationals always 
win.”

27  James J. Nedumpara& Aditya Laddha, ‘India Joining the ICSID: Is it a Valid Debate?’ Center for Trade and Investment Law Conference, 

New Delhi India, 2017, p. 8.
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Country of Origin of Goods

“All	goods	and	related	services	 to	be	supplied	under	 the	contract	are	eligible,	unless	 their	origin	 is	 from	a	
country	specified	in	the	BDS”-	generally,	this	contractual	statement	is	included	in	the	bid	document	for	the	
procurement	of	Goods.	In	this	context	the	term	“Origin”	must	be	fully	understood	for	the	smooth	execution	
of	the	contract.	For	the	purpose	of	this	clause,	“origin”	means	the	place	where	the	goods	are	mined,	grown,	or	
produced, or the place from where the related services are supplied. It must be clear that the origin of goods and 

services	is	distinct	from	the	nationality	of	the	Bidder.	Another	fact	is	that	the	Country	of	origin	(CO)	represents	
the country or countries of manufacture, production, design, or brand origin where an article or product comes 

from.	For	multinational	brands,	CO	may	include	multiple	countries	within	the	value-creation	process.

Regarding the Country of Origin the World Bank	states	as:	-	The	term	“origin”	means	the	country	where	the	
Goods have been mined, grown, cultivated, produced, manufactured or processed; or, through manufacture, 

processing, or assembly, another commercially recognized article results that differs substantially in its basic 

characteristics from its components. Similarly, Wikipedia	 explains	 the	“Country	of	origin	 (CO)	 represents	
the country or countries of manufacture, production, design, or brand origin where an article or product comes 

from”.	For	multinational	brands,	CO	may	include	multiple	countries	within	the	value-creation	process.	It	can	
refer to; 

i. the place from where the merchandise is directly received; that is the last border crossed or port entered 

before	reaching	its	final	destination;

ii. the	country	of	consignment	(i.e.,	from	where	the	goods	are	sold);	or,

iii. the country of original growth or extraction.

According to the International Chamber of Commerce (ICC),	A	Certificate	of	Origin	(CO)	is	an	international	
trade	document	that	certifies	a	declaration	made	by	an	exporter	concerning	the	origin	of	goods	being	exported.	
ICC	also	states	that	it	declares	the	‘nationality’	of	the	product.	A	Certificate	of	Origin	is	a	certified	document	
that	states	what	the	country	of	origin	is	of	a	specific	product.	Certificates	of	Origin	are	one-time	documents	
that	accompany	the	shipments.	When	a	second	shipment	of	the	same	product	is	done,	new	certificate	of	origin	
is furnished or required. 
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Historical background of Country of Origin:

The inclusion of place of origin on manufactured goods has an ancient history. Informal branding, which 

included details such as the name of manufacturer and place of origin were used by consumers as important 

clues as to product quality. David Wengrow has found archaeological evidence of brands, which often included 

origin of manufacture, dating to around 4,000 years ago. Producers began by attaching simple stone seals to 

products which, over time, were transformed into clay seals bearing impressed images, often associated with 

the producer’s personal identity thus providing information about the product and its quality. 

The consumers used to choose the goods based on the origin as it relates to the quality of goods. Those days 

various	seals	or	labels	and	pictorial	markings	functioned	as	a	brand,	conveying	information	about	the	contents,	
region of origin and even the identity of the producer which were understood to function as signs of product 

quality.  By the 19th century, formal labels featuring manufacturer name and place of manufacture became 

relatively	common.		In	the	20th	century,	as	markets	became	more	global	and	trade	barriers	removed,	consumers	
have access to a broader range of goods from almost anywhere in the world. Country of origin is an important 

consideration	in	purchase	decision-making.	The	country-of-origin	effect	is	also	known	as	the	«made-in	image»	
and	the	«nationality	bias”.	Sometimes,	it	may	be	used	to	reject	any	product	of	a	particular	country	which	is	
barred due to political or any other reason. 

Types of Certificates of Origin: 

There are two types of COs in practice. 

1. Non-Preferential COs 

Non-preferential	CO,	also	known	as	“ordinary	CO,”	indicates	that	the	goods	do	not	qualify	for	reduced	tariffs	
or	tariff-free	treatment	under	trade	arrangements	between	countries.	If	an	exporting	country	does	not	have	in	
place a treaty or trade agreement with the importing country, an ordinary CO will be needed. Or, if a particular 

product	being	shipped	has	been	excluded	from	tariff	relief	it	must	also	be	declared	using	an	ordinary	CO.	Non-
preferential	Certify	that	the	goods	are	subject	to	no	preferential	treatment.	These	are	the	main	type	of	CO	that	
chambers	can	issue	and	are	also	known	as	“normal	CO”.	

The country of origin is determined by what parts or ingredients are in the product and where they came from, 

but	also	by	the	production	process	and	where	that	takes	place.	In	their	guidance	on	non-preferential	rules	of	
origin the ICC describes it as follows:

Non-preferential origin is obtained where goods are “wholly obtained” in one country or, 

when two or more countries are involved in the manufacture of a product, origin is obtained 

where goods underwent their last, substantial, economically-justified processing or working, 
in an undertaking equipped for that purpose, resulting in the manufacture of a new product or 

representing an important stage of manufacture.

Local Chamber of Commerce will determine it based on the required information provided.
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2. Preferential COs 

Preferential COs indicate the presence of a free trade agreement or reduced tariffs between countries. These 

CO tend to be closely associated with Free Trade Agreements (FTAs).	Both	preferential	and	non-preferential	
CO may also be required by an importer under the terms of a documentary letter of credit.

Preferential Origin has everything to do with import duties. Countries all over the world give highest priority 

to the trade deals with each other. In these trade deals, they may agree on preferential rates for certain goods. 

These preferential rates mean paying a lower amount of import duties or even exemption of import duties. 

Components of Certificate of Origin: 

The rules of origin have three essential components:

a)	Origin criteria:	To	avoid	high	rate	of	customs	duty,	a	product	may	be	routed	through	a	low	tariff	jurisdiction.	
To	discourage	misuse	of	certificate	of	origin,	the	custom	authorities	set	rules	for	sourcing,	manufacturing,	and	
value addition.

b)	Transport conditions:	Generally,	trade	agreements	contain	a	condition	that	goods	claiming	benefits	under	the	
certificate	of	origin	rules	should	be	directly	transported	to	the	importing	country.

c)	Documentary evidence:	Original	invoice,	certificate	from	customs	or	chamber	of	commerce,	and	description	
of	goods	are	required	to	fulfil	the	rules	of	origin.

Contents of Certificate of Origin:

A CO has at least the basic details about the product being shipped, a tariff code, the exporter and importer, 

and	 the	 country	 of	 origin.	The	 exporter,	with	 knowledge	 of	 the	 specific	 requirements	 of	 border	 control	 at	
the importing country, will document these details. Detail requirements depend on the type of goods being 

exported and where they are going. 

Certificate	of	origin	typically	contains	the	following	information;	

	 The name and contact information of the producer of the product, including the country of origin

	 The name and contact information of the exporting agent

	 The name and contact information of the receiver/importing agent

	 A	description	of	the	good(s),	including	the	appropriate	product	codes	(known	as	HS	codes)

	 The item’s quantity, size, and weight

	 Airwaybill or bill of lading number

	 The item’s means of transportation and route information

	 A dated commercial invoice of payment

	 Any additional	notes	or	remarks
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The Objectives of the Country of origin (CO):

The	main	 purpose	 of	 the	Certificate	 of	Origin	 is	 for	 clearing	 customs.	 If	 the	 goods,	 exported/imported	do	
not	come	with	a	Certificate	of	Origin,	the	Custom	Office	will	not	allow	the	goods	to	leave	the	warehouse	for	
checking.	The	Customs	authorities,	exporters,	and	importers	have	the	following	benefits	of	having	CO.

a)	 Customs	authorities	gain	access	to	information	about	the	security	and	traceability	of	goods	entering	for	
consumption. In addition, they can determine taxes and duties payable on import.

b)	 Exporters	and	 importers	get	quick	and	easy	customs	clearance	when	 they	have	a	 legitimate	certificate	
of origin along with other necessary documents. As a result, all the parties involved in the transaction 

become more productive.

c)	 Political	objectives:	The	“country	of	origin”	is	taken	as	a	rule	with	the	intention	of	facilitating	the	free	
movement	 of	 goods	 or	 service	 providers	 so	 as	 to	 encourage	 cross-border	 competition	 or,	 possibly,	 to	
encourage	individuals	or	companies	to	test	other	markets	without	having	to	establish	in	the	target	market.	
It is also sometimes intended to free providers of goods and service from the obligation to accommodate 

multiple regulatory regimes when trading across borders from a single location.

d)	 International	trade:	The	products	may	have	to	be	marked	with	country	of	origin	when	shipping	products	
from one country to another and the country of origin will generally be required to be indicated in the 

export/import documents and governmental submissions. Country of origin will affect its admissibility, 

the rate of duty, its entitlement to special duty or trade preference programs, antidumping, and government 

procurement. The country of origin is a vital element in the import process as it is used for determining 

and regulating duty rates, preferential trade agreements, trade sanctions, and import quotas. Today, many 

products are an outcome of a large number of parts and pieces that come from many different countries, 

and that may then be assembled together in a third country. 

Essential Terms used in CO certification:

There	are	few	essential	terms	related	to	the	CO,	which	should	be	known	to	exporter/importer	before	issuing	or	
receiving CO. They are, 

a)		 Goods Wholly Obtained (WO):	Goods	produced	or	obtained	without	any	non-originating	input	material.	
If	 the	 Purchaser	 wishes	 to	 have	 goods	 on	 “Goods	 Wholly	 Obtained	 or	 Produced”,	 in	 that	 case	 the	
manufacturer has to use the raw materials grown in its own country. For this, the Contract should explicitly 

speak	this	provision.	Practically,	this	provision	is	used	in	case	of	Agro-products,	Mines,	Livestock,	other	
natural products grown, harvested etc. 

b)		 Value Content Method: For goods to considered as originating under this method, a certain percentage of 

the products value must originate in a particular country. The formula for calculating such value addition 

varies from agreement to agreement.
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c)		 Change in Tariff Classification (CTC) Method:	 The	 non-originating	 component	 used	 in	 the	
manufacturing	 process	 must	 not	 have	 the	 same	 Harmonized	 System	 (HS)	 classification	 as	 the	 final	
goods.	Manufacturers	and/or	exporters	must	know	the	HS	classification	of	the	final	product	and	the	non-
originating raw materials.

d)		 Process Rule Method:	 Under	 this	 method,	 the	 goods	 should	 be	 produced	 through	 specific	 chemical	
process in the originating country.

e)		 Cumulation/ Accumulation: As part of trade agreement, countries share production of certain products 

and	comply	with	the	rules	of	origin	jointly.	The	extent	and	nature	of	such	cumulation	is	defined	in	the	trade	
agreement and varies from agreement to agreement.

f)  Grown in: ‘Grown in’ generally means that all the main components of the product were both grown in 

that country and almost all processing occurred in that country.

	 This	is	often	used	for	food	products.	However,	it	is	also	relevant	to	non-food	items,	such	as	flowers	and	
clothing	items	made	from	wool	or	natural	fibers.

g)  Produced in: ‘Produced in’ or ‘product of’ generally means that all the main ingredients or components 

for the product come from the stated country and almost all processing occurred in that country.

	 The	 overlap	 in	 the	 definitions	 of	 ‘grown	 in’	 and	 ‘produced	 in’	 means	 that	 origin	 claims	 are	 largely	
interchangeable. For example, a product that is ‘grown in Nepal’ can also claim to have been ‘produced in 

Nepal’ in most instances. This claim is often used for processed and fresh food products as well as other 

products	such	as	clothing	and	makeup	items.

h)		 Made in:	‘Made	in’	generally	means	the	last	substantial	step	in	the	making	of	the	product	happened	in	that	
country.	That	step	must	have	made	a	significant	change	to	the	ingredients	or	components	so	that	the	final	
product is fundamentally different in identity, nature or essential character from its imported ingredients 

or components. This claim is different from ‘grown in’ or ‘produced in’ claims, as most ingredients or 

components	for	the	product	can	come	from	other	countries.	‘Made	in’	is	generally	used	for	manufactured	
products.

i)  Packed in: Depending	on	the	circumstances,	a	‘packed	in’	claim	is	generally	used	for	food.	The	rules	
for	‘packed	in’	claims	are	set	out	in	the	Country	of	Origin	on	Food	Labelling	Information	Standard.	The	
food	will	be	able	to	claim	to	have	been	‘packed	in’	that	country	which	cannot	claim	to	have	been	grown,	
produced or made in a country.

Who needs a proof of origin?

First and foremost, the Customs in the importing country may require a proof of origin in order to determine 

whether or not to apply certain trade measures at the border. If there are any trade measures applicable for 

export, then the Customs in the exporting country would need it as well. The origin of the goods is essential for 
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determining	the	import	duties	that	need	to	be	paid,	potential	anti-dumping	levies	that	need	to	be	paid,	or	even	
whether the products are allowed to be imported or exported. 

Customs	 officials	 expect	 the	 CO	 to	 be	 a	 separate	 document	 from	 the	 commercial	 invoice	 or	 packing	 list.	
Customs in these countries also expect it to be signed by the exporter, the signature notarized, and the document 

subsequently signed and stamped by a chamber of commerce. In some cases, the destination customs authority 

may	request	proof	of	review	from	a	specific	chamber	of	commerce.	Some	countries	are	accepting	electronically	
issued	certificates	of	origin	that	have	been	electronically	signed	by	a	chamber	of	commerce.	

A	certificate	of	origin	may	also	be	required	by	the	buyer	in	the	documentary	requirements	stated	within	a	letter	
of	credit.	The	letter	of	credit	may	specify	additional	certifications	or	language	which	should	comply	with	the	
stated requirements. 

Secondly, the importer may need a proof of origin. In relation with the Customs in the importing country, 

the importer bears the responsibility to provide what the Customs requires for the appropriate processing of 

imports.

Thirdly, the exporter may need a proof of origin to provide it to the importer who will submit it to the Customs 

authority of the importing country, when requested by that authority. The exporter may also need a proof of 

origin if the Customs authority in the exporting country requires it.

Process to obtain Certificates of Origin in Nepal:

A	company	wishing	 to	export	goods	manufactured	 in	Nepal	 to	abroad	for	 the	first	 time,	has	 to	register	 the	
company/enterprises/industry	online	application	for	issuance	for	Certificate	of	Origin	at	Nepal	National	Single	
Window	(www.nnsw.gov.np)	and	then	approach	at	one	of	the	following	organizations:

1)	 Trade	and	Export	Promotion	Centre,	TEPC	(www.tepc.gov.np)

2)	 Federation	of	Nepalese	Chamber	of	Commerce	and	Industries,	FNCCI	(www.fncci.org)

3)	 Confederation	of	Nepalese	Industries,	CNI	(https://cni.org.np)	

4)	 Nepal	Chamber	of	Commerce,	NCC	(www.ncc.org.np)

Procedure to receive Certification of Origin (CO) for Third Country

A	company	wishing	to	receive	Certificate	of	Origin	can	apply	online	application	form	in	one	of	the	organizations	
mentioned above. 

The application form is to be submitted with the following documents:

i.	 Company	or	Firm	Registration	Certificate

ii.	 Tax	Registration	Certificate

iii.	 VAT/PAN	Registration	Certificate
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iv.	 License	and	permits	(if	required)	for	export	of	specific	goods

v.	 Mode	of	Payment

vi. Commercial Invoice

The application is reviewed by Technical Committee in Department of Industry, Tripureshwor, Kathmandu and 

decides	on	the	issuance	of	the	Certificate	of	Origin	if	the	application	and	the	supporting	documents	are	in	order.

The applicant is required to pay 0.09 percent of total amount in the Commercial Invoice. The payment should 

be made in Nepalese currency.

Upon	receiving	the	payment,	a	Certificate	of	Origin	is	issued.		

Procedure to receive Certification of Origin (CO) for India

The following documents are to be submitted with the application

i. Cost Sheet

ii.	 Company	or	Firm	Registration	Certificate

iii.	 Tax	Registration	Certificate

iv.	 VAT/PAN	Registration	Certificate

v.	 License	and	permits	(if	required)	for	export	of	specific	goods

The	technical	committee	at	Department	of	Industry,	Tripushwor,	Kathmandu	reviews	the	application	and	make	
field	visits	factories	to	learn	about	the	applicants’	factory’s	production	capacity,	labour	capacity,	etc.				

The	technical	committee	reviews	the	application	with	a	report	developed	after	the	field	visits.	If	the	information	
provided by the company seems matches the production capacity, the technical committee approves the 

application	and	provide	recommendation	for	a	Certification	of	Origin.

The	firm	 is	 then	 required	 to	fill	an	application	 form	and	apply	 for	Certificate	of	Origin	with	 the	 following	
documents

i.	 Company	or	Firm	Registration	Certificate

ii.	 Tax	Registration	Certificate

iii.	 VAT/PAN	Registration	Certificate

iv.	 License	and	permits	(if	required)	for	export	of	specific	goods

v. Commercial Invoice

The	Form-A	will	be	accepted	if	the	information	entered	is	correct.

If the application is approved then the exporter is requested to pay a service charge of 0.09 percent of total 

amount in the Commercial Invoice. The payment should be made in Nepalese currency.
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TEPC	issues	Certificates	of	Origin	in	One	Spot	Export	Clearing	House,	Babarmahal,	Kathmandu

 Conclusion

A	certificate	of	origin	(CO)	is	a	document	used	in	international	trade	to	identify	a	product’s	country	of	origin.	
The	CO	may	also	detail	the	product’s	specifications	and	the	identities	of	the	exporter	and	importer.	The	CO	is	
used for customs purposes, especially when a tariff or other import duty is required. A preferential CO may be 

used in cases where a regional free trade agreement is in place, in which case less information and scrutiny are 

needed. 

The	requirements	for	requesting	a	certificate	of	origin	depend	on	whether	there	is	the	producer	of	the	goods,	a	
trader	re-selling	the	goods,	or	a	logistics	service	provider.

The producer of the goods needs to submit description of the production process and in case of trader or a 

logistics service provider, a declaration from the supplier is needed stating the origin of the goods.

A	Certificate	of	Origin	can	be	preferential	or	non-preferential.	Preferential	certificates	are	needed	in	case	of	
preferential	duties,	 reduced	duties	or	 even	no	duties	 at	 all.	Most	 certificates	of	origin	 are	non-preferential.	
The country of origin is required for purposes of calculating the duties. It can also be used in case of policy 

measures,	like	trade	embargoes,	anti-dumping	measures,	or	safety	measures.

Source of Information:

i. Agreement on rules of origin Wto

ii. The ICC Guide to Authentic Certificates of Origin for Chambers of Commerce

iii. Wikipedia

iv. guidelines on CertifiCAte of origin – World Customs orgAnizAtion

v. trAde And export promotion Centre, tepC (WWW.tepC.gov.np)

vi. federAtion of nepAlese ChAmber of CommerCe And industries, fnCCi (WWW.fnCCi.org)

vii. ConfederAtion of nepAlese industries, Cni (https://Cni.org.np) 

viii. nepAl ChAmber of CommerCe, nCC (WWW.nCC.org.np)

ix. sourCe: guidelines on CertifiCAte of origin – World Customs orgAnizAtion

x.  World bAnk proCurement doCuments

xi.  nepAl government proCurement doCuments
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1. INTRODUCTION TO ARBITRATION LAW IN NEPAL

Arbitration as a means of dispute resolution is on the rise due to its effectiveness and autonomy from 

judicial intervention. The essence of ‘Arbitration’ is to resolve a dispute without recourse to the court 

(Lawson, 1997). The development of international relations, the involvement of foreign construction 

companies in development activities in Nepal, the expansion in trade, commerce, and investment 

cumulatively ushered the evolution of new legal regimes on the subject (Suvedi, 2007). A statutory provision regarding arbitration first appeared in the Development Board Act, 1956, and it applied to the 
resolution of the dispute under the contract to which the board is a party, in the context of the need for 

foreign capital and technology to attain the economic development plans and the policy of intensive and 

extensive industrialization process (Mnookin, 1998). The history and development of arbitration law in Nepal reflects the gradual acceptance of alternative 
dispute resolution methods in the country’s legal landscape, with the aim of promoting fair and speedy 

resolution of commercial disputes. The acceptance of arbitration as a dispute resolution mechanism in 

Nepal is evidenced by the increasing attention of parties and the increasing number of arbitrations being 

conducted in the country. Parties typically seek arbitration clauses that provide for mandatory outcomes 

without court intervention, thereby ensuring a speedy dispute resolution process and enforcement. 

However, defective arbitration clauses can create uncertainty, prolong proceedings, increase costs, and 

potentially render the arbitration clause unenforceable. The most common problems with arbitration clauses include ambiguous language, unilateral appointment of an arbitrator, and lack of specification 
of a dispute resolution mechanism such as a Dispute Adjudication Board (DAB). Such erroneous or 

vague arbitration clauses may require judicial intervention and also undermine the effectiveness of arbitration process. In practice, problems also arise from conflicting provisions in contracts, such as the 
simultaneous use of courts and arbitration procedures.
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Generally, Judiciary of Nepal has adopted a pro-arbitration approach, refraining from unnecessary 

interference with arbitration proceedings, that are conducted in accordance with the arbitration clauses. Nevertheless, there are challenges in enforcing arbitral awards, specifically foreign arbitral awards. 
Despite enforcement provisions, practical hurdles often impede prompt resolution of disputes. In this 

regard, judiciary has made efforts to clarify procedural issues while adhering to legal limits. However, challenges remain in improving the efficiency and effectiveness of arbitration process to ensure timely 
enforcement of arbitral awards.

2. INTERNATIONAL OBLIGATION TO ENFORCE FOREIGN ARBITRAL AWARDS

Nepal is a party to the United Nations Commission on International Trade Law Model Law on 

International Commercial Arbitration, 1994, (hereinafter “UNCITRAL Model Law”) as well as 

the Convention on the Recognition & Enforcement of Foreign Arbitral Awards or the New York 

Convention, 1958, (hereinafter “New York Convention”), (KC, 2019). These international instruments 

have established principles and procedures regarding recognition and enforcement of foreign arbitral 

awards within the territory of its signatory states, including Nepal. The Secretariate in an explanatory 

note recommended that all States give due consideration to the UNCITRAL Model Law, “in view of the desirability of uniformity of the law of arbitral procedures and the specific needs of international 
commercial arbitration practice”. 

Article 35(1) of the UNCITRAL Model Law provides that, an arbitral award must be recognized as binding 

and enforceable regardless of its country of origin. However, such recognition is subject to the conditions 

set out in Articles 34, 35(2) and 36, which provide grounds for refusal of recognition or enforcement. 

The UNCITRAL Model Law departs from ‘reciprocity’ as a condition for recognition and enforcement; 

mirroring a move away from traditionally paramount ‘seat of arbitration’ and a move towards overcoming 

territorial limitations to enforcement of arbitral awards, regardless of its origin.

Article III of the New York Convention provides that each State Party shall recognize and enforce arbitral 

awards in accordance with the procedural rules of the territory in which the award is enforced, subject to 

the conditions set out in that article. It also prohibits imposing conditions or higher fees for recognition 

or enforcement of foreign arbitral awards than for domestic arbitral awards. Furthermore, the 

Recommendation on the interpretation of Articles II, paragraph 2 and VII, paragraph 1 of the Convention 

and the suggestions concerning the understanding of Article II, paragraph 2, and Article VII, paragraph 

1, of the Convention, emphasizes the need for a uniform interpretation and application of international agreements in the field of international trade. 
3. MUNICIPAL LAW APPLICABLE TO ENFORCE FOREIGN ARBITRAL AWARDS

The Nepalese laws constitute laws, regulations, rules and principles that comply with international 

arbitration standards, principles, practices and aforementioned international instruments to which 

Nepal is a party. An award maybe recognized, without being enforced but, if it is enforced, then it is 

necessarily recognized by the court which orders its enforcement (Redfern & Hunter, 1999). Recognition, 



40

Volume: 33NEPCA Bi-Annual Magazine

followed by Enforcement of a foreign arbitral award in Nepal, proceeds in a manner as provided in section 

34 of the Arbitration Act, 2055 (1999). The enforcement of a judgment pronounced abroad involves 

certain formalities: If a party wishes to enforce the award, it must submit an application accompanied by 

the original or certified copy of the arbitration award, the agreement between the parties constituting arbitration clause and if the award is in a foreign language, an official Nepali translation. These provisions 
are in line with the New York Convention, which lists two items that the applicant should supply to the 

enforcing court in order to have the award recognized and enforced: the duly authenticated original award (or a duly certified copy) and the original agreement referred to in article II (or a duly certified 
copy).

Further, arbitral awards may be recognized and enforced subject to certain conditions, including compliance laws and procedures of the agreement, prompt notification to the parties and compliance 
with the agreed arrangements or other conditions decided according to the foreign law. Also, an 

application for implementation must be submitted within 90 days from the issuance of arbitral award. If the Court of Appeal finds that these conditions are met, it will send the award and order the district 
court for enforcement.

The payment of ‘award enforcement fee’ is given in Article 41 of the Arbitration Act, 2055 (1999) which 

is as follows; A fee equivalent to 0.5 percent of the amount received for enforcement of the arbitral award 

must be paid to the competent authority. If the judgment does not involve a monetary payment, the fee 

will be 0.5 percent of the current market value or the value of the action taken pursuant to the judgment. If these values   cannot be determined, the party requesting performance has to pay a fixed fee of Rs.500/- 
If a party pays the costs per given above and wishes to recover them from the other party, the district 

court shall facilitate the recovery of the costs by the other party, by a process similar to that of court fees 

under the Nepalese laws.

4. EXCEPTIONS TO ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

Article 34 of the UNCITRAL Model Law provides limited grounds on which an arbitral award may be set 

aside. Those grounds are similar to and supplemented by Article V of the New York Convention (New 

York, 1958). The grounds include: lack of capacity to enter into an arbitration agreement, lack of a valid arbitration agreement, failure to fulfill notification requirements, lack of capacity to bring the case, non-
arbitrable nature of the subject matter of the dispute, deviation from the agreed structure or agreed 

Arbitration Procedures or ‘due process’ and violation of public policy. An arbitral award may be set aside by the court if it finds that: (i) the subject-matter of the dispute is not capable of settlement by arbitration under the law of this State; or (ii) the award is in conflict with 
the public policy of this State (United Nations Commission on International Trade Law, 2010). Based on this, Section 34(4) of the Arbitration Act, 2055 (1999), specifically provides for situations in which an 
award rendered by an arbitrator in a foreign country cannot be enforced: (a) In case the awarded settled 

dispute cannot be settled through arbitration under the laws of Nepal (b) In case the implementation of 

the award is detrimental to the public policy (Government of Nepal, 1999). 
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subject to arbitration under Nepali law, for example certain types of disputes must be resolved through specific legal procedures or are deemed impossible and second, if the implementation of the award could 
prove contrary to public policy, which denotes situations where enforcement of the award would go 

against the dominant values or interests and principles of justice, morality or public welfare within the 

territory of Nepal. ‘Public policy’ serves as a ‘safety valve’ and operates as a ‘shield’ to the enforcement 

of foreign awards, which may bear unwanted and unwarranted consequences. International arbitration 

being a substitute for national courts, arbitrators should not be allowed to disregard public interests that 

would otherwise be protected by the judges (Prasad, 2020). 

Ergo, the domestication of international legal provisions relating to the Law of Arbitration, ensures 

consistency in international recognition and enforcement of arbitral awards. The exceptions in course 

of implementation of foreign arbitral awards exist to ensure that foreign arbitral awards are enforced 

in Nepal if they are in accordance with the Nepalese laws and the public policy. Conversely, in lack of fulfillment of required conditions, non- enforcement of such foreign arbitral award in Nepal is inevitable. 
5. DOSSIER ON JUDICIAL PRONOUNCEMENTS

In the legal dispute between Hanil Engineering and Construction Co. (Korean company) and KONECO 

Pvt. Limited (Nepali Company), following Hanil’s appeal to enforce the foreign arbitral award issued, the Supreme Court of Nepal gave a landmark decision in this historic- first, unprecedented case; Adv. 

Devendra Pradhan on behalf of Hanil Engineering & Construction Co. Ltd. v. Appellate Court, 

Patan (NKP 2075, Decision No. 10138, p. 2086), The court emphasized on the autonomy of arbitration 

clauses, parties’ freedom to choose the applicable law, and compliance with contractual dispute resolution 

procedures before resorting to arbitration, and ruled that, “The arbitral award shall lose its validity if the notice requirements have not been adequately fulfilled” (para. 3-5, 10-17).
In another case; Bikram Pandey v Ministry of Physical Planning and Construction (NKP 2067, 

Decision No. 8437, p. 1346), the Supreme Court of Nepal noted that, “Internationally recognized rules like the UNCITRAL Arbitration Rules may govern arbitration, but when such rules come into conflict with 
domestic laws the provisions of domestic law will apply.”

In another case; Anil Kumar Pokharel v. Kathmandu District Court et al (NKP 2064, Decision 

No.7836, p. 460), the Supreme Court of Nepal explained that, in case either party files an application request correction, the award will become final and binding once the Court of Appeal ratifies it. This 
means that the entire enforcement process must wait for the Court of Appeal to rule on the challenge, if any. If the award is not contested, it is final and binding on the parties.
Regarding appeal against an arbitral award, the Supreme Court of Nepal has ruled that, “there is no right 

to appeal against an arbitral award, that the jurisdiction of the appellate court is of a correctional nature, 

not on the merits of the case, but on limited grounds, such as the validity and legality of the contract, the 

right to be heard, the issue of jurisdiction, the arbitrability of the dispute under Nepalese law and awards 

that are against public policy or the public interest” (Sinha, 2015).
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6. CLOSURE

The article begins by tracing the development of domestic arbitration law and its integration with 

international standards and practices. It examines the obligations arising from relevant Nepalese laws 

and international instruments. It then proceeds to sincerely acknowledge the challenges of enforcement 

of foreign arbitral awards in the course of resolving legal disputes that involve a ‘foreign element’. It does 

so, by referring to court’s pronouncements in circumstances wherein, foreign arbitral awards may not 

be enforced: particularly when their enforcement could potentially contravene the Nepalese laws or the 

public policy considerations. Overall, ‘A Comprehensive Study on the Enforcement of Foreign Arbitral 

Awards in Nepal’ constitutes an attempt to delve deep into the intricacies of enforcement of foreign arbitral awards, specifically in the context of Nepal. 
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Conceptual framework of Alternative 

Dispute Resolution (ADR)

Meaning and definition of Alternative Dispute Resolution (ADR)

A legal arbitrator is an impartial third party selected by the parties involved in a dispute to mediate, 

arbitrate, and render a decision (typically at their request). Here is another way of looking at an arbiter. 

Arbitration is a good substitute for conventional dispute resolution procedures. An arbitrator is an 

impartial third person appointed by the parties or the appropriate authorities to resolve a disagreement and render a decision that is final and enforceable by law. If parties comply with the filing and make the necessary bond payments, the arbitrators’ rulings are final and unchallengeable due to their arbitrary 
authority. For this reason, arbitrators are referred to as such. An arbitrator is a private, special judge 

selected to mediate disputes between parties in a private setting1.Many strategies and procedures collectively referred to as “If parties comply with the filing and make the necessary bond payments, the arbitrators’ rulings are final and unchallengeable due to their arbitrary 
authority. For this reason, arbitrators are referred to as such. An arbitrator is a private, special judge 

selected to mediate disputes between parties in a private setting. Alternative dispute resolution” are used 

to assist in resolving legal disputes outside of the judicial system. Most agree that it includes “hybrid” 

methods like arbitration, mediation, and other processes where a neutral third party helps resolve legal 

problems without issuing a formal verdict. For a number of reasons, using several adjudication options 

is recommended.

In addition to improving ex post compliance with the resolution’s provisions and potentially lowering 

transaction costs. Since ADR procedures are likely less expensive and time consuming than traditional court proceedings—other potential benefits of alternative dispute resolution include crafting resolutions that more accurately reflect the parties’ underlying needs and interests.
Alternative dispute resolution (ADR) becomes a synonym for different techniques as alternative to 

1	 B.	Totterdill,	An	 Introduction	 to	 Construction	Adjudication:	 Comparison	 of	 Dispute	 Resolution	Techniques.	 (Sweet	 &	 Maxwell,	
London,	2003)	p.	21.
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the long and costly court procedure. Alternative dispute resolution became popular in the middle of 1990’s. At first, it was seen as a tool for the reduction of court’s backlogs. With the diminishing role 
of national chambers of commerce — as promoters of arbitrage courts — also the arbitrage became 

less and less popular among small and medium size enterprises. These processes were even more 

radical in ex-Socialist/Communist countries with no small and medium enterprises developed1. So, 

the new millennium with the developed IT infrastructure has brought out also new ideas about the 

society development. The Alternative dispute resolution is now presented as a procedure that is faster 

and cheaper than the court procedure. To avoid the negative sides of arbitrage more elements of court 

procedure were introduced (like role of experts, provisional measures…). To make Alternative dispute 

resolution more popular it was promoted as a procedure in which the parties can choose their own 

judge, produce their own law and even sell the risk of the possible decision. But the latest judgement 

of EU court in investment arbitrage2 could be the end of such approach. The main question is whether 

the arbitrage could be still an effective method of dispute resolution also for small and medium size 

enterprises. For the adequate answer the analysis of historical development of ADR should be seen. 

Through the historical development the essence of ADR could be explained. Submission is divided in 

three parts. Introduction presents the historical developments and logic behind ADR. Second part deals 

with goals and interests in ADR. Understanding the goals and interests helps in understanding the 

nature of disputes. The last part presents cases in which ADR could be still effectively used. The solutions presented is a synthesis of first- and second-part findings.2
ADR has the ability to guarantee Kenyans’ access to justice. Utilizing this potential is a good idea. ADR 

techniques like mediation, conciliation, and negotiation have particular qualities that, when used, can 

promote justice and equity. These characteristics include minimal cost, non-complex procedures, party autonomy, and process flexibility.3Over time, it has become clear that using alternative dispute resolution 

procedures is essential to managing a variety of challenges on a worldwide scale.4

Evolution of Alternative Dispute Resolution (ADR)

The modern growth of arbitration, mediation, and other ADR processes can be attributed to at least two 

different animating concerns. On the one hand, scholars, practitioners, consumers, and

2	 Stražišar,	B.	(2018).	Alternative	dispute	resolution.	Право. ЖурналВысшейШколыЭкономики,	(3),	214-233.
3	 What	is	Alternative	Dispute	Resolution	(ADR)?	-	African	Mediation	And	Community	Service,	Available	at	http://www.metros.ca/

amcs/international.htm	Accessed	on	27th	April,	2013;	See	also	Kariuki	Muigua,	Reflections	on	ADR	and	Environmental	Justice	in	
Kenya,	page	1,	Available	at	http://www.chuitech.com/kmco/attachments/article/97/Reflections.pdf

4	 Kariuki	Muigua,	Traditional	Dispute	Resolution	Mechanisms	under	Article	159	of	the	Constitution	of	Kenya	2010,	page	2.	Available	at	
http://www.chuitech.com/kmco/attachments/article/111/Paper%FINAL.pdf;	See	also	Sunday	E.	N.	Ebaye,	the	relevance	of	arbitration	
in	international	relations,	Basic	Research	Journal	of	Social	and	Political	Sciences	Vol.	1(3)	pp.	51-56,November	2012	Available	at	
http//www.basicresearchjournals.org	Accessed	on	15th	April,	2013
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advocates for justice in the 1960s and 1970s noted the lack of responsiveness of the formal judicial 

system and sought better ‘quality’ processes and outcomes for members of society seeking to resolve 

disputes with each other, with the government, or with private organizations. This strand of concern 

with the quality of dispute resolution processes sought De-professionalization of judicial processes (a 

reduction of the lawyer monopoly over dispute representation), with greater access to more locally 

based institutions, such as neighborhood justice centers, which utilized community members, as well 

as those with expertise in particular problems, with the hope of generating greater party participation 

in dispute resolution processes5. Others sought better outcomes than those commonly provided by the 

formal justice system, which tend toward the binary, polarized results of litigation in which one party is declared a loser, while the other is, at least nominally, a winner. More flexible and party controlled 
processes were believed to deliver the possibility of more creative, Pareto-optimal solutions which were 

geared to joint outcomes, reduction of harm or waste to as many parties as possible, improvement of 

long term relationships, and greater responsiveness to the underlying needs and interests of the parties, 

rather than to the stylized arguments and ‘limited remedial imaginations’ of courts and the formal justice 

system6, 7 (Menkel-Meadow 1984, Fisher et al. 1991).In the twenty-first century, alternative dispute resolution, or ADR, aims to replace costly and time-
consuming litigation as a quicker, less expensive, and more effective method of settling issues both 

domestically and internationally. Foreign investors typically prefer arbitration or mediation because they frequently worry about how well their own judicial system would handle cross-border conflicts. 
In the context of cross-border transactions, alternative dispute resolution (ADR) is becoming more and 

more well-liked on a national and international level.8

Alternative Dispute Resolution (ADR) in Nepalese perspectives 

Alternative Dispute Resolution (ADR) in Civil (Code) Actand Constitution of Nepal  

Future of Alternative Dispute resolution (ADR)

Arbitration is a dispute settlement mechanism. Arbitration arises where a third party neutral (known as 

an arbitrator) is appointed by the parties or an appointing authority to determine the dispute and give a final and binding award.
5	 Merry,	S.,	&	Milner,	N.	(1993).	The	Possibility	of	Popular	Justice:	A	Case	Study	of	American Community	Justice.	Ann	Arbor,	MI:	

University	of	Michigan	Press
6	 Menkel-Meadow,	C.	(1984).	Toward	another	view	of	legal	negotiation:	The	structure	of	problem	solving.	UCLA	Law	Review,	31,	

754–842.

7	 	Fisher,	R.,	Ury,	W.,	&	Patton,	B.	(1991).	Getting	to	Yes:	Negotiating	Agreement	Without	Giving	In.	(2nd	edn.).	New	York:	Viking	
Penguin.

8 Surridge&Beecheno, Arbitration/ADR Versus Litigation, September 4, 2006, Available at http://www.hg.org/articles/article_1530.

html Accessed on 23rd April, 2013
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There is no question that the use of a variety of different processes to resolve individual, organizational, 

governmental, political, and international problems is continuing to expand. New hybrid forms of ADR (as in mediation on the Internet, Katsh and Rifkin 2001, and public policy mediation and consensus 
building) are developing to help resolve new problems, with greater participation by more parties. 9

Large organizations are creating their own internal dispute resolution systems. There are clear trends 

in favor of mediation and arbitration in the international arena, where globalization of enterprises and 

governmental interests require creative and simple processes that are not overly attached to any one jurisdiction’s substantive law, to promote goals of efficiency, fairness, clarity, and legitimacy, particularly 
in regimes with underdeveloped formal legal systems. It is also clear that there is competition over who 

will control such processes, and which processes will dominate in which spheres of human disputing and deal-making. The likely result is that the creative pluralism and flexibility of ADR will be subject increasingly to its own forms of formality and regulation in an effort to keep its promises of efficiency, 
participatio Arbitration and court processes are not necessary in the Alternative Dispute Resolution (ADR) 

process of resolving disputes. If the parties are unable to reach a settlement, mediation is an inexpensive, 

informal, discrete, and readily adaptable solution that they may readily embrace. Furthermore, it puts 

interests ahead of (legal) rights. In informal dispute settlement, pastoralist villages in northern Kenya 

use peace committees, better quality outcomes, and justice10.

Application of Alternative Dispute resolution (ADR)

Arbitration has, thus far, been the mode of choice for resolving international commercial, investment, 

and trade disputes, such as in the public law settings of the World Trade Organization (WTO), the 

General Agreement on Tariffs and Trade (GATT) and the International Centre for the Settlement of 

Investment Disputes (ICSID), and the more private international law settings of the International 

Chamber of Commerce or the London Court of Arbitration. Arbitration has also been deployed in new 

forms of disputes developing under both domestic and international intellectual property regimes. 

Various forms of mediation and arbitration are also being used increasingly to resolve transnational 

disputes of various kinds (political, economic, natural resource allocation, and ethnic violence) and are 

employed by international organizations such as the United Nations and the Organization of American 

States, as well as multinational trade and treaty groups (NAFTA, the European Union, and Mercosur) 

and nongovernmental organizations in human rights and other issue related disputes.11 Two more non-

violent methods of problem solving, in addition to the traditional techniques of questioning, conciliation, 

9	 Katsh,	E.	&	Rifkin,	J.	(2001).Online	Dispute	Resolution:	Resolving	Conflicts	in	Cyberspace.	San	Francisco:	Jossey	Bass	Publishers.
10	 Kariuki	Muigua,	Traditional	Dispute	Resolution	Mechanisms	under	Article	159	of	the	Constitution	of	Kenya	2010,	Opcit.	page	7;	The	

use	of	Mediation	is	envisaged	by	statute,	s.	59A	&	B	of	the	Civil	Procedure	Act,	Cap	21,	Laws	of	Kenya.
11	 Greenberg,	M.	C.,	Barton,	J.,	&	McGuinness,	M.	E.	(2000).	Words	Over	War:	Mediation	and	Arbitration	to	Prevent	Deadly	Conflict.	

Lanham,	MD:	Rowman	&	Littlefield.
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arbitration, and mediation, are organizing conferences and utilizing social media.12 

In contrast to costly and time-consuming litigation, alternative dispute resolution, or ADR, aims to develop 

a quicker, less expensive, and more effective process for settling disputes both locally and internationally in the twenty-first century. Foreign investors typically prefer arbitration or mediation because they are 
frequently concerned about how successfully the legal system in their own country would manage cross-

border problems. In the context of cross-border transactions, alternative dispute resolution (ADR) is 

becoming more and more well-liked on a national and international level13.

Conclusion

Rather than being called “alternatives,” which implies that they are less successful than litigation, ADR 

techniques are better described as “appropriate dispute resolution mechanisms”. As a matter of fact, 

these processes should be considered to be on par with litigation. They have a wealth of applications 

in a variety of contexts where disputes may occur; their potential is only waiting to be exploited. It is crucial to realize that adjudicatory procedures and alternative conflict resolution procedures operate 
independently of one another.14

12  United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.

13 Surridge&Beecheno, Arbitration/ADR Versus Litigation, September 4, 2006, Available at http://www.hg.org/articles/article_1530.

html Accessed on 23rd April, 2013

14	 	Laxmi	Kant	Gaur,	Why	I	Hate	‘Alternative’	in	“Alternative	Dispute	Resolution”,	page	4,	Available	at	http://delhicourts.nic.in/Why_I_
Hat1.pdf Accessed on 22 April, 2013
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Abstract: 

Climate change poses an unprecedented challenge requiring coordinated global action. The annual 

Conferences of Parties (COPs) under the United Nations Framework Convention on Climate Change 

(UNFCCC) provide a key multilateral platform for climate negotiations amongst nation states. This 

presentation provides a comprehensive overview of over 25 years of global climate summits since COP1 

in 1995 to the upcoming COP28 in 2023.It outlines the history and birth of UNFCCC itself in 1995 before 

detailing the origins of the seminal Kyoto Protocol negotiated during COP3 in 1997 which assigned 

mandatory emissions reduction targets to developed countries. The presentation traces key milestones 

in subsequent COPs including the Bali Action Plan, tumultuous Copenhagen and Cancun summits and 

ultimately the landmark Paris Agreement of COP21 in 2015 which brought all countries into a common 

cause.The Paris Agreement contains accelerating provisions designed to limit global warming through 

binding nationally determined targets, transparency in reporting and periodic ratcheting of collective ambitions. Progress and gaps in actual implementations vis-à-vis scientific imperatives are examined 
through latest available data and COP26 outcomes. The analysis also assesses linkage with Sustainable Development Goals and explores COP outcomes specific for India and Nepal.Finally it surveys forthcoming 
policy priorities and negotiation dynamics headed into COP27 and COP28 while providing summary perspective on the efficacy of UN climate change conference evolution spanning over two decades. 
Recommendations center on equity and differentiated responsibilities for climate justice to ensure the promise of Paris is fulfilled through urgent, ambitious action.
I. Introductions: 

An unprecedented challenge calls for unprecedented cooperation amongst the community of nations. 

Climate change refers to long-term shifts in temperatures and weather patterns1. Climate change poses 

1	 United	 Nations,	 ‘What	 is	 Climate	 Change?’	 (UN	 Climate	 Change)	 https://www.un.org/en/climatechange/what-is-climate-change/
accessed 15 February 2024
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one such existential threat to human civilization, with impacts already being felt across the globe 

through rising temperatures, extreme weather events, disrupted ecosystems and endangered species. 

The fundamental cause lies in heat-trapping greenhouse gases building up in the Earth’s atmosphere as 

a direct result of more than a century of massive fossil fuel exploitation since the industrial revolution to 

meet the ever-growing energy needs of a modern world.The impacts of climate change pose profound 

risks to communities and ecosystems across the world. Effects include increases in extreme weather events like heatwaves, floods and tropical cyclones leading to deaths, displaced populations and massive 
economic costs. Other threats range from rising sea levels submerging coastal lands to droughts 

devastating agriculture food production to outbreak of infectious diseases. No country is immune with 

developed and developing nations alike facing existential challenges. Climate change knows no borders. 

This urgent planetary crisis can only be tackled through unprecedented international cooperation and collective global action. From transitioning rapidly away from polluting fossil fuels to providing finance 
and technological support enabling emissions reductions globally, multilateral collaboration is imperative. 

It holds the key to climate change mitigation and adaptation to avoid catastrophic irreversible planetary 

heating.The annual United Nations climate change conferences, referred to as the Conferences of 

Parties or COPs, have provided a pivotal multilateral platform to coordinate a unified response amongst nations to counter climate change for over two and a half decades now. It all started with the first 
“COP1” summit held in Berlin, Germany in 19952 which led to creation of the seminal United Nations 

Framework Convention on Climate Change (UNFCCC) itself of which almost all countries are signatories. 

The early COPs focused on voluntary emissions reductions given reluctance and debates over binding 

caps or commitments.It took until COP3 two years later in 1997 at Kyoto, Japan for concrete mandated 

caps to be imposed on developed nation’s only, not emerging economies, through the pioneering Kyoto Protocol. Although flawed by exclusions and later withdrawals, Kyoto was still a milestone first step on 
a long climate negotiation pathway. Tumult followed during subsequent COPs when attempts to bring 

major developing world carbon emitters like China and India into a broader successor’s regime to Kyoto 

post-2012 faced stiff resistance, ultimately resulting in failure at Copenhagen during COP15 in 2009. But slowly clarity, cooperation and willingness to find common ground and acceptable compromises started 
taking shape, culminating eventually in the breakthrough Paris Agreement universal accord between 

almost all countries inked at COP21 in Paris in December 20153.The Paris pact contains far-reaching 

and accelerating provisions designed to substantially limit average global temperature rise caused by 

climate change to ideally no more than 1.5 degrees Celsius in the coming decades. This paper examines 

in closer detail this landmark global consensus platform in the form of the Paris Agreement, tracing the 

25+ year negotiation journey since Berlin 1995 that made it possible. Progress and gaps since Paris 

2	 United	Nations	Framework	Convention	on	Climate	Change	(UNFCCC),	‘Berlin	Climate	Change	Conference	-	March	1995’	https://
unfccc.int/conference/berlin-climate-change-conference-march-1995/accessed	15	February	2024	

3	 United	 Nations	 Framework	 Convention	 on	 Climate	 Change	 (UNFCCC),	 ‘COP	 21’	 [https://unfccc.int/event/cop-21/]	 accessed	 15	
February 2024
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provided including for vulnerable developing nations like India and Nepal. Recommendations center 

on equity and differentiated but shared responsibilities through urgent climate justice and solidarity between the Global North and South to fulfill temperature goals that climate science proves is imperative 
for planetary health. The aim is predicting whether the promise of Paris can indeed be achieved via 

implementation developments headed into the forthcoming COP27 in Egypt and COP28 in the UAE.

II. Paris Agreement - Fulfilling Climate Justice through Multilateral Ambition: The existential threat of climate change demanded a unified global response. Culminating 25+ years 
of multilateral negotiations under the annual United Nations Climate Change Conferences (COPs), this 

manifested in the landmark Paris Agreement adopted at the COP21 summit in Paris in December 2015. 

Signed by almost all nations, the Paris Agreement marked unprecedented consensus on collective action 

to limit the grave impacts of runaway climate change.

Key Elements and Provisions: 

Mitigation for Emission Cuts: 

The Paris Agreement sets out binding commitments from nations worldwide to substantially 

reduce national net carbon emissions4, through both policies and technological shifts aimed at 

decarbonization5 of energy, transport, infrastructure and food production sectors.Centered on voluntary pledges or Nationally Determined Contributions (NDCs) submitted every five years with 
increasing levels of ambition, the Agreement relies on bottom-up national plans rather than globally legislated cuts. This flexible, pragmatic model helped overcome previous roadblocks during past COPs 
to mandatory top-down emissions targets that emerging economies like China and India had resisted.

Current NDCs however are still inadequate to meet temperature goals. As of 2022, combined pledged 

cuts limit warming to 2.4 degree Celsius by 21006as compared to pre-industrial levels whereas Paris 

Agreement’s central aim is keeping it under 1.5 degree Celsius, and at the most 2 degree Celsius. This NDC ambition gap remains the Agreement’s foremost flaw and area needing urgent enhancement.
Adaptation for Resilience

The Agreement also includes strong provisions on adaptation even while mitigation remains its principal 

long-term focus given the root driver. Adaptation refers assistance needed by developing countries already 

4	 Carbon	emissions	refer	to	the	release	of	carbon	compounds,	primarily	carbon	dioxide	(CO2),	into	the	atmosphere.	These	emissions	
can occur naturally, such as through volcanic eruptions or respiration, but human activities are the leading source of carbon emissions 

today.

5	 	Decarbonization	refers	to	the	process	of	significantly	reducing	or	eliminating	carbon	dioxide	(CO2)	and	other	greenhouse	gas	(GHG)	

emissions from the atmosphere. 
6	 Climate	Action	Tracker,	‘Temperatures’	(climateactiontracker.org)	https://climateactiontracker.org/global/temperatures/	accessed	15	

February 2024
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facing climate change effects for disaster risk reduction and building resilience.Historically adaptation financing had lagged mitigation in climate summits. Paris attempted reversing this through mandates 
like global adaptation goals, placing adaptation on equal footing via inclusion together with mitigation in NDCs which had previously only covered latter, and significantly increasing flows earmarked as adaptation finance for communities battling climate damage.Still adaptation support continues lagging behind mitigation flows due to structural deficiencies within climate financing architectures and lack of 
credible data. Adaptation provisions hence require ongoing strengthening for climate justice.

Climate Finance TransfersFlow of climate finance from developed to developing nations is pivotal given lower income countries 
have done least to cause the climate crisis but face maximally risks. Under Paris the target by 2020 was 

mobilizing $100 billion annually from public and private sources globally7 but remains unmet so far.The 

Glasgow Pact at COP26 in late 2021 urged developed countries to fully deliver on the $100 billion goal 

urgently by 20238. Climate financing received however is still often not transparent nor credible when accounting for repackaged existing aid. Truly new, accessible and trackable climate finance transfers 
remain crucial for equity under Paris.

Paris Goals and Guiding Principles

The chief long-term temperature goal contained in Paris is restricting global warming rise to well below 

2 degree Celsius above pre-industrial era levels, aiming further for only 1.5 degree Celsius rise given 

grave threats posed by 2 degree heating. The 1.5 degree ceiling on planetary warming was core demand 

by vulnerable Small Island Developing States facing literal extinction from sea-level rise triggered as 

polar ice caps melt9.The Paris pact10also enshrined equity as central guiding tenet in both implementing 

and continuously assessing the accord. Historical responsibility must be honored given developed 

nations have overwhelmingly caused climate change from over a century of unabated carbon emissions 

since industrialization but developing countries now face the devastating results. Both responsibility 

and respective capacity are anchored as key equity principles within implementation.

Expected OutcomesScientific projections show current Paris pledges limiting temperature rise to 2.4 degrees only whereas 
1.5 degrees is planetary red line11. Urgently enhancing NDC ambitions and accelerated emissions cuts 

7	 Organisation	 for	 Economic	 Co-operation	 and	 Development	 (OECD)	 ‘Climate	 Finance	 and	 the	 USD	 100	 Billion	 Goal’	 (OECD,	
Climate	Change)	https://www.oecd.org/climate-change/finance-usd-100-billion-goal/accessed	15	February	2024

8	 World	Resources	Institute	(WRI),	‘COP26:	Key	Outcomes	From	the	UN	Climate	Talks	in	Glasgow’	(World	Resources	Institute,	19	
November	2021)	https://www.wri.org/insights/cop26-key-outcomes-un-climate-talks-glasgow	accessed	15	February	2024

9	 The	New	York	Times,	‘Have	We	Crossed	a	Dangerous	Warming	Threshold?	Here’s	What	to	Know’	(The	New	York	Times,	2024-02-
08)	https://www.nytimes.com/2024/02/08/climate/global-warming-dangerous-threshold.html	accessed	15	February	2024

10	 Paris	Pact”	can	refer	to	the	international	climate	change	agreement	aiming	to	limit	global	warming	
11	 IPCC,	‘Summary	for	Policymakers’	(IPCC,	2024-02-18)	https://www.ipcc.ch/sr15/	accessed	15	February	2024
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this decade is vital to come closer to Paris goals and avert irreversible, catastrophic climate disruptions.

Economic impacts show transition risks from phasing out fossil fuels and impacts on workers must be 

handled justly but clean energy shift also offers enormous opportunities with renewable energy jobs 

booming. Managing this energy transition in socially inclusive ways is imperative.Societal outcomes 

when done properly can foster greater climate justice through public mobilization, bringing marginalized 

voices to decision-making tables. Treaties alone rarely succeed so ongoing mass civic pressures globally 

which sparked Paris deal itself remain integral to hopes of achieving its promises.

India and Nepal: Climate Vulnerabilities and Equity Implications

Climate Exposure for India and Nepal: 

India and Nepal face acute climate change threats. The Hindu Kush Himalaya (HHK) region containing 

the Himalayan mountain range and transboundary Indo-Gangetic plains spanning the two South Asian 

neighbors is ecologically fragile, densely populated, socioeconomically underdeveloped and exceptionally 

vulnerable.Impacts projected in coming decades encompass alarming glacier and snow cover losses, increased variability of monsoons and extreme precipitation, frequent destructive floods and droughts, 
changes in soil moisture and runoff vital for agriculture. These will gravely jeopardize water access for 

hundreds of millions in the region while also increasing disasters, fragility and migration.

Equity and Responsibility Elements: 

Crucially India and Nepal have among lowest per capita carbon emissions globally, including just one-third 

the world average in India’s case. Historical culpability of climate crisis therefore does not lie here. That 

onus sits squarely on industrialized high-emitters in the Global North.Yet these vulnerable developing 

countries are at highest risk levels to devastating fallouts. Equity under principles enshrined within Paris demands significant transfers both in mitigation finance to shift energy trajectories and adaptation support to secure communities as climate chaos intensifies in the South Asian region in coming years.Without such cooperation, marking sharp increase in flows compared to the $34 billion received in South 
Asia combined 2019-2020 levels per OECD data12, hopes for climate justice under Paris will fail leaving 

countries India and Nepal to fend for themselves even while Northern nations primarily responsible for 

the unfolding crisis do too little to curb their own emissions, let alone assist victims.The promise behind 

Paris was transforming a looming climate catastrophe into opportunity for greater equity, development justice and environmental cooperation benefiting humanity as a whole. But its lifetime will be defined 
by action, or inaction. From enhancing mitigation ambitions and adaptation investments to ensuring credible finance transfers, accelerated efforts this decade led by developed countries which grew rich 

while polluting the atmosphere are imperative ethical obligations without which 1.5 degree goal under Paris cannot be fulfilled.Timing is everything too in the climate equation. The 2020s are decisive in 
shaping climate trajectory given locked-in impacts due already from historical emissions. Action delayed 

12	 OECD,	 ‘Finance	 USD	 100	 billion	 goal’	 (OECD)	 https://www.oecd.org/climate-change/finance-usd-100-billion-goal/	 accessed	 15	
February 2024
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will melt away Paris hopes like glaciers receding higher each year, presenting grave intergenerational 

injustice for today’s children especially across vulnerable global south communities from India to Small 

Islands who contributed least for the climate mess but face highest damages.At its core, Paris is about this very climate justice. Its litmus test remains fulfilling promises through equitable responsibility 
sharing and adequate support transfers that respect different national realities so developing nations also prosper in a zero-carbon future instead of becoming its first victims. Only cooperative, urgent 
worldwide ambition this decade infused with ethical obligations across the classic development divide can secure legitimate Paris aims centered on securing future generations their right to dignified survival 
on a common planet dangerously warming. The world’s choices in the 2020s and this year’s COP27 

summit will judge if Paris was real hope or mere rhetoric unable to bend global emissions curves in time 

enough to halt climate unraveling13. What is decided holds lasting consequences for billions vulnerable 

across India, Nepal and beyond awaiting true climate solidarity matching the scale of the emergency at 

hand.

III. Tracing the History of climate Negotiations- From Berlin Mandates to Fulfilling Paris 
Promises: 

The annual United Nations climate change summits known as Conference of Parties (COP) provide 

pivotal global forums for collective action against an unfolding climate crisis. Initiating with COP1 in 

Berlin back in 1995 which gave birth to UNFCCC itself, these conferences have traced a 25+ year journey 

aimed at driving multilateral cooperation to curb emissions and assist vulnerable nations already facing 

climate impacts even while global political dynamics surrounding differential responsibilities and levels 

of action remain complex and often vexing.

a. COP1 - The Berlin Mandate (1995)

Historical Origins:Prior to initiation of the Conference of Parties (COP) process, growing scientific consensus had started 
coalescing in late 1980s over concerning data on observed atmosphere and ocean warming tied to humanity’s profligate greenhouse emissions release since the industrial revolution. Calls amplified 
for coordinated global action.This resulted eventually in negotiations for an overarching climate 

treaty. Adopted in 1992, the UN Framework Convention for Climate Change (UNFCCC) laid down 

initial principles like equity and common but differentiated responsibility. Its core aim was voluntary 

stabilization of emissions but without any mandated caps or reduction targets.But by then advanced 

modeling already indicated voluntary measures were inadequate given the magnitude of the problem. 

Data showed business-as-usual trajectories could catalyze over 2 degrees Celsius planetary heating by 

2050 spurring dangerous climate disruptions.

13	 ‘COP26	 ends	with	 agreement	 but	 falls	 short	 on	 climate	 action’	 (UN	Environment	 Programme	 )	 https://www.unep.org/news-and-

stories/story/cop26-ends-agreement-falls-short-climate-action	accessed	15	February	2024 
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First COP in Berlin & AchievementsHence the first annual COP summit held in 1995 in Berlin, Germany was always destined as inflexion 
point from where accelerated efforts were vital.The Berlin discussions ultimately produced a decision called the “Berlin Mandate”. It signaled acceptance amongst nations that binding quantified emissions limitation objectives within specified timeframes were required for developed nations who had 
overwhelmingly caused the climate problem from over a century of industrial greenhouse releases 

since 1850s.The Berlin Mandate thus set stage for negotiating stronger provisions during subsequent 

conference outcomes.

b. Why COP2 was Necessary?

But concrete steps on legally mandated emission cuts for nations only materialized two years later during COP3 in 1997 in Kyoto through the pioneering but flawed Kyoto Protocol. The intermediary 
COP2 summit in Geneva in 1996 could not resolve intricate issues like developing countries not wanting 

historic emitters alone deciding future consumption space given implications for their own growth.

These unsettled equity debates necessitated further talks. COP2 however kept momentum through 

Geneva Ministerial Declaration asserting will for legally binding targets and sustaining global climate 

response urgency in the interim year before Kyoto.

COP2 Outcomes: 

Held again in Geneva, Switzerland after Berlin kickstarter, COP2 achievements included:• Affirming political will for legally binding emissions reduction agreements to be finalized next year 
at COP3• Requesting the IPCC to produce comprehensive report assessing scientific understanding of climate 
change ahead of COP3• Calling on all countries to prepare initial communications about their domestic circumstances, 
greenhouse gas inventories, mitigation steps and constraints which became basis for differentiation 

principles• Urging countries who had not already joined UNFCCC itself to now become Parties via ratification• Geneva Ministerial Declaration issued outside formal COP process recognizing need for precautionary 
measures and different national capabilities

COP2 Reflections: In retrospect while COP2 lacked flagship outcomes of Berlin’s urgency or Kyoto’s targets that followed, its role keeping negotiations ongoing by sustaining momentum and information flows should not be 
understated. This was vital bridging period.
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c. COP3 - The Kyoto Protocol (1997): 

Birth of a Breakthrough Treaty - Key Elements

Held in Kyoto, Japan in late 1997, COP3 represented seminal moment when conceptual climate change 

acknowledgment culminated into concrete legally binding emission reductions for developed nations.

The path breaking Kyoto Protocol’s key pillars binding developed signatories included:• Mandatory cuts - Average 5% against 1990 levels over 5 years from 2008-2012• Differentiated cuts equating “common but differentiated responsibilities” enshrined in UNFCCC 
earlier• Innovative market mechanisms for flexibility & efficiency - Carbon Trading, CDM, Joint 
Implementation• Reporting & Review compliance mechanisms

Divisive Debates Resolved: 

Contentious issues like the United States demanding developing nations also adopt some binding targets 

almost derailed the talks.But skillful diplomacy by conference chair Raul Estrada leading the Argentine 

delegation brokered compromises allowing differentiated responsibilities between North and South.Per capita fairness and historic emissions arguments justified relaxed provisions for poorer nations. China and India’s influence as emerging forces however secured headroom allowing future unchecked 
emissions, sowing seeds for later discord once both started rising fast up carbon charts from early 2000s 

as manufacturing and construction powerhouses.

Why Kyoto Protocol Mattered? For all its flaws and exclusions, Kyoto still represented epochal breakthrough after years of debates 
over responsibilities, capabilities and policy consequences.It transformed abstract climate risks into 

acknowledged fact-based reality demanding serious mitigation. Codifying targeted emission cuts in international treaty signaled arrival of climate change as definitive intergovernmental priority. Even 
watered down 5% developed world reduction from base year levels was start acknowledging the stakes 

involved.

Post-Kyoto Problems Emerge: 

Kyoto’s clean development mechanism (CDM) designed for joint collaborative emissions mitigation 

projects between North and South saw huge demand as carbon trading blossomed into a booming global 

market within few years facilitating cost-effective cleaner industrial growth in emerging economies 

despite worries by activists over accounting loopholes on actual additional mitigation.But troubles 

surfaced as Canada withdrew from the Protocol in 2011 while large swathes of the US Congress refused 
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ratifying citing exclusion of Chinese and Indian emissions.When in 2001 President George W Bush confirmed the US was withdrawing cooperation citing unfair economic burdens, it initiated fateful 
cascade ultimately leading to 2015 when Canada, Russia, Japan and New Zealand too exited Kyoto 

ignominiously.A global climate policy rift had erupted requiring fresh ideas under a successor pact - 

setting stage for over 15 torturous years of inconclusive wrangling till Paris salvation.

d. COP4 (Buenos Aires, 1998)

The 1998 Buenos Aires meet put meat on bones of previous milestones via the Buenos Aires Plan of Action centered on aiding Kyoto Protocol ratification through enhanced reporting systems, building capacity in 
vulnerable developing nations and attempting progress on tricky topics like reducing emissions from deforestation not addressed earlier. Rules for compliance procedures and flexibility mechanisms saw 
elaboration while adaptation funding mechanisms were initiated even if lacking detail. But Buenos Aires built bridges for next year’s finalization.
e. COP5 (Bonn, 1999)

By the time COP5 arrived at German city of Bonn in late 1999, the Kyoto Protocol stood tantalizingly close 

to implementation if pending technical complexities could get untangled across multiple workstreams. 

Intensive negotiations over two weeks achieved breakthrough on quantitative emission targets for states, flexibility via carbon trading options, forest conservation accounting and compliance enforceability. The 
heavy lifting completed the Bonn Agreements, laying foundation for entry into force within few years.

f. COP6 (The Hague, 2000)

If Buenos Aires and Bonn progressed technicalities, The Hague meet in 2000 was envisioned as possible 

crowning moment for operationalizing Kyoto itself. But unresolved wrangles over developing nations 

taking on binding targets, extent of forest and land use carbon credits allowed and penalties for non-compliance saw talks dramatically collapse in disarray - delaying Protocol ratification by years.
g. COP6 Phase II (Bonn, 2001)

When COP6 resumed next year back in Bonn, intensive diplomacy stitched back together the complex 

architecture across disputed issues like carbon sinks, compliance penalties, funding channels etc. This political deal unlocked gridlock allowing countries confidence now to proceed ratifying Kyoto itself. The 
rescues Act at Bonn laid basis for Marrakesh Accords.

h. COP7 (Marrakesh, 2001)

As countries lined up to ratify the Protocol after US withdrawal, the Marrakesh summit in late 2001 

completed essential rulebook frameworks needed for practical implementation focusing on accounting 

procedures that would underpin credible market mechanisms enabling global carbon trading regimes. 

Adaptation funding saw headway by formalizing the Adaptation Fund.
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i. COP8 (New Delhi, 2002)

India hosted next COP summit in 2002 at New Delhi which via the Delhi Declaration stressed cooperation 

between developing and industrialized states highlighting technology innovation and transfer for sustainable development as win-win for mitigation and poverty reduction. Calls amplified for countries 
yet to ratify Kyoto to now proceed urgently.

j. COP9 (Milan, 2003)

The 2003 Milan talks delivered key accord on thorny issue of accounting methods for land use changes 

and forestry emissions which had derailed past talks while providing vital exemptions for certain 

unavoidable agricultural emission activities especially crucial for developing country farms. Reporting 

and review guidelines also got enshrined building trust.

k. COP10 (Buenos Aires, 2004)When COP returned to Argentina, efforts on driving actual projects under Kyoto flexibility mechanisms 
dominated agenda alongside debuting idea of emissions credit exchanges between states to incentivize 

quicker reductions. Demonstrating multipronged pragmatism, Buenos Aires also initiated Dialogue on 

long-term action inviting inputs.

l. COP11 (Montreal, 2005)Coming soon after Kyoto enforcement in early 2005 with Russia’s decision tipping ratification threshold, 
Montreal discussions focused on implementation via the Montreal Action Plan ranging from boosting 

compliance, reporting standards and capping excess country credit withdrawals that could undermine real emissions progress. The stage was now set for full-fledged climate cooperation.
m. COP12 (Nairobi, 2006)Two Nairobi outcomes - 5 year program to compile scientific adaptation research for policy decisions 
and concrete steps initiating operations of the pivotal Adaptation Fund supporting climate vulnerable 

communities marked hopes operationalizing support structures. But post-2012 ambition divides 

remained unsettled. Bali Roadmap next year then charted course for post-Kyoto future.

n. COP13-16: Bali to Copenhagen Crash (2007-09): 

Bali RoadmapWith the Kyoto Protocol’s first commitment phase ending in 2012, COP13 held in the Indonesian island 
of Bali in 2007 became venue for debate on post-Kyoto architecture for climate mitigation until 2020 and 

beyond.After extensive negotiations, Bali culminated in adoption of “Bali Road Map” - a key blueprint for 

establishing successor to Kyoto Protocol via a novel “Ad Hoc Working Group” which was tasked to deliver 

an ambitious climate protection treaty by 2009.Momentum seemed high as world leaders also initiated 
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13 fresh multilateral funds and partnerships fostering technology cooperation on clean energy, reducing 

deforestation and helping vulnerable countries adapt to climate impacts aside from the core Bali Action 

Plan focused on mitigation via binding future emission pathways.

Towards a Global Deal – Copenhagen COP15: 

As epic climate summit in Copenhagen approached under great expectations in 2009 which aimed 

sealing the long-awaited post-Kyoto vision as outlined in Bali, unprecedented political energy got injected by newly elected US President Barack Obama supporting legislation for the first time to cap 
American emissions which were left out by Kyoto.The stage seemed set for a historic worldwide climate accord hailed as perhaps most significant diplomatic event since the UN formation itself post World War 2. Desperate small island states demanded delivery of a 1.5-degree firm ceiling on global warming which 
they already faced existential risk from rising seas.

Copenhagen Drama & Breakdown: 

But as Copenhagen talks progressed, it turned into diplomatic train wreck eroding goodwill. Sudden 

issuance of a backdoor draft prompted angry allegations by poorer nations of exclusion who protested 

along with youth and civil society observers kept out of guarded halls.Inside the complex forums, major disagreements flared often along classic North-South fissures on legal nature of emission pledges, how strict to peg temperature rise caps, binding verification needs and critically on fast-growing giants China 
and India resisting taking on reduction mandates like OECD countries.US legislation was also stalled back 

home over domestic political wrangles on social and economic costs further weakening its negotiating 

levers.

Flawed Copenhagen Accord

When talks collapsed painfully in rancour and chaos without major agreement barring a hastily 

improvised “Accord” orchestrated via backchannels directly between Obama and BASIC country leaders, 

it left the multilateral consensus gambit in tatters.The weak Accord despite proclaiming temperature caps and financing figures utterly failed matching urgency or ambition needed. It crucially proved a non-
starter legally owing to opposition led by Venezuela and Sudan over process violations.

Cancun Agreements Salvage Some Ground

Next year in 2010, COP16 at Cancun, Mexico produced another watered down stopgap package named 

Cancun Agreements which mostly assembled pieces from the controversial Accord while deferring 

legally binding cuts for a later day. But progress on novel concepts like loss and damage recognition and 

anchoring equity via core review principles helped rebuild some multilateral traction.The stage was now set for another 5 years of tremulous negotiations until Paris finally delivered a workable framework 
acceptable enough to all fractious parties.
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o. COP21 Paris Agreement (2015): 

Paris Pact BreakthroughCulminating 24 long and fractious years since UNFCCC itself first entered into force, the landmark Paris 
Agreement in 2015 succeeding the expired Kyoto Protocol was enshrined with elation and applauds by 

world leaders as a new dawn for climate ambition and cooperation.The Paris Agreement’s unprecedented 

diplomatic accomplishment lay in getting practically every country into a common cause based on 

voluntary emission pledges through anchored transparency without the earlier model of top-down mandated targets for select advanced economies. This flexible pragmatic framework manufactured consensus by sacrificing legal bindingness.
Salient Architectural Features: 

Its main instruments and signatories’ obligations include:• Submitting voluntary vows called Nationally Determined Contributions (NDCs) every 5 years with 
progressively higher ambition - Almost 190 NDCs representing 96% global emissions are submitted 

already with new iterations due again in 2025 focusing on 2030 outcomes• Binding all parties to reporting and accountability systems tracking progress on NDCs which gets independently verified with technical expert reviews• Requiring successive NDCs consistent with individual capacities and equity while reflecting highest 
possible ambition towards a common temperature goal• Reaffirming USD 100 billion annual climate finance support from developed nations for developing 
countries from 2020 targeting adaptation necessities like disaster funds which saw new pledges• Loss and Damage recognition as a separate pillar for assisting most vulnerable nations incurring 
irreparable climate harms

Evolving Ratcheting Mechanism

Central to Paris weaving a pragmatic balance between voluntary yet progressive emission cut vows and 

monitoring systems forcing enhancement is its hybrid “ratcheting mechanism” demanding continual 

updation of ambitions on a 5-year stocktake cycle known as global stocktakes.These periodic peer 

reviews of collective progress made towards the overarching temperature goals would apply pressure 

on countries to match rhetoric with real deeds.The stocktake innovation rewarded transparency over punitive policing given prior regimes faltered confronting defiance. It signaled philosophical embrace 
that climate battles would be won slowly but surely through cooperation not coercion.

Remaining Gaps - Insufficient Ambitions, Inadequate Finance: Yet while the Paris Agreement won acclaim for flexible unity, its inherent limitations were visible from 
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Day One when even full implementation of the initial round of NDCs submitted only limited global 

warming to 2.5-3 Degree Celsius instead of ideal 1.5 or maximum 2 degree target set.Most NDCs fell 

critically short matching science-recommended emission cuts for 2 degree pathway necessitating 

immediate strengthening. Developed nations also failed supplying $100 billion yearly support from 2020 triggering equity disputes. Clear means for boosting adaptation finance remained absent.So while Paris 
saved multilateralism from climate abyss through unanimous diplomatic consent, its lifetime success still lies with nations actually enhancing mitigation efforts and financial help each cycle till warming curves biologically flatten. Without which Paris would remain more triumph of optimistic rhetoric and 
less substantive salvation.

p. COP26 Glasgow Pact (2021): 

Six Years from Paris: 

By the time UK hosted the COP26 summit at Scottish port city of Glasgow in late 2021 delayed by a 

pandemic year, global emissions had kept rising worryingly since Paris adding further risks of 

overshooting low warming targets. G20 alone almost utterly failed enhancing NDCs.But pressure also mounted to finally deliver concrete targets and plans bridging gaps on finance and adaptation adding 
teeth to barebone Paris architecture as the pact entered critical implementation phase in its 6-year 

lifecycle prompted by impact worseningeight of the warmest years recorded occurred in the last decade.

Uneven Pledges & Outcomes: 

Uneven achievements at Glasgow included new pledges towards stronger 2030 NDCs albeit still not enough for 1.5 degree goal keeping vulnerable nations unsatisfied.Rich countries continued delaying financial disbursements owing developing peers over $75 billion just for the interim 2020-2025 period in flagrant breach of agreements stoking bitterness while delivery systems for channelizing newly launched 
adaptation funding itself remained unclear or weak14.Some headway on complex issues like finalizing 
rulebooks for new carbon market systems under Article 6 which promotes international cooperation did 

bring partial relief though critics highlighted troubling accounting loopholes and offramping risks over 

claimed mitigation outcomes.

Verdicts Remain Split

Reviews remained split on COP26 outcomes with optimists cheering expanded climate coalition reaching 90% global emissions coverage finally while critics slammed egregious gap remaining between urgent mitigation needs and actual response failing those already facing climate firestorms after 25 talks 
starting from Berlin 1995 having achieved little emission bend so far while global 2030 trajectory still remained daunting if Paris goals were to be fulfilled at all.
14	 The	Guardian,	‘Rich	nations	failing	to	meet	climate	aid	pledges’	(The	Guardian,	20	February	2009)	https://www.theguardian.com/

environment/2009/feb/20/climate-funds-developing-nationsaccessed	15	February	2024



61

NEPCA INSIGHTS
Volume: 33 NEPCA Bi-Annual Magazine

q. COP27 Sharm El Sheikh 2022

Eyes on Global South

As climate justice calls gain momentum from developing countries, next summit at Egyptian coastal 

city of Sharm El Sheikh is already billed to test Northern nations willingness for transferring funds and 

technologies enabling low carbon growth across still industrializing Global South where per capita 

emissions often remain far lower but size of populations imply aggregate volumes are rising.Real progress 

on long-delayed demands like measurable tracking of $100 billion 12 year old support commitments and funneling new adaptation monies to Africa and Asia-Pacific will determine if Glasgow was genuine 
turning point or further betrayal.Egypt’s diplomatic heft would be leveraged for the South but a shifting 

climate risk reality might compel even recalcitrant polluting economies to offer some concessions to 

protect planetary futures.Now over quarter century since Berlin kickstarted global climate journey, 

COP27 carries burden of proving pledges match consequences for the vulnerable watching global 

emissions continuing rising year on year while struggling already to cope with a disrupting climate.

r. COP28 (2023): 

Final Summit of Critical Decade: 

By 2023 when UAE welcomes near 200 delegations to slick futuristic Masdar City aiming to showcase oil-exporting nations too can champion green causes, the Paris Agreement would be entering final triennial review cycle of its first decade since 2015 before the next NDC enhancement.As current NDCs 
fail limiting warming over 1.5-2 Degree target, updated 2025 commitments and implementation plans would define if Paris’ lofty vision can be fulfilled.COP28 as the last summit of the critical 2020s amidst worsening global heating and catastrophes represents possibly final realistic chance for unlocking sufficient climate mitigation and financial assistance ambition essential to save Paris pact and planet it 
was created for through extraordinary world cooperation starting from Berlin 1995.What was started 

then reaches fruition or failure by end of this decade. World’s coastal, forest, mountain communities 

await if glacial melt and associated disasters can be halted before land, livelihoods and lives disappear in 

societies already at maximal risk. They watch and wait hoping COP28 will determine more than just their 

future but also that of coming generations.

IV. Conclusion - Climate Justice Now for Just Futures: 

The year journey from Berlin’s common concern to Paris’ consensus architecture has been marked by 

courageous pacts and cowardly acts as climate change realities and negotiations proceeded in tandem 

from 1995 to present times.There has been success in form of treaties and peaks like Kyoto and Paris but also troughs when agreements came undone over legally binding targets, finance and verification 
wrangles. However temperature rise itself maintained an upward march all along imperiling vulnerable 

communities already battling disruptions with minimal culpability thanks to paltry emissions histories.

Urgent ambition enhancements are mandated this decade across mitigation capacities, adaptation inadequacies and inequitable climate financings if temperature increases are to be contained sustainably 
under 1.5 degree pathway by mid-century as 135 developing nations desperately demand after 



62

Volume: 33NEPCA Bi-Annual Magazine

struggling to shoulder collateral damages from northern industries that grew rich while polluting the 

global atmospheric commons.

Recommendations for Climate Justice

If climate negotiations spanning over 25 years are to salvage viability of durable multilateralism centered 

on cooperation not coercion, equity must lie at heart of urgent recommendations as critical 2020 decade 

unfolds with its decisive implications on warming trajectories ahead.• The principle of Common But Differentiated Responsibilities (CBDR) needs to be translated from 
theoretical discussions to concrete actions to operational centerpiece guiding elevated assistance flows, climate financing and technology transfers from wealthy carbon culprits to victim countries 
via tools like directed Special Drawing Rights reallocations at IMF that account for lost development 

space caused by global emissions centuries denying South opportunity for growth seen by North.• Right to development for global South anchored as core progress pillar at par with emission cuts 

tracked for developed North which owes ethical obligation not just reducing own footprint but 

also powering cleaner trajectories of poorer nations through patient capital, concessional loans 

and grant aid helping bypass the fossil fuel growth path historically taken by current prosperous 

emitters when climate risks were unknown.• Vulnerable communities rights specifically mainstreamed across UNFCCC work streams via dedicated 
mechanisms giving decisive voice for representation, participation and rights championing for 

indigenous groups, women inheriting subsistence farm challenges and youth facing generational 

burdens from climate disruption.

When it comes to vulnerable developing countries like India and Nepal, linkage between climate 

negotiations and broader Sustainable Development Goals (SDGs) is unmistakable. These South Asian 

neighbors with minimal historic emissions face maximal climate risks to developmental aspirations and 

poverty reduction priorities. Success of COP mechanisms in facilitating sustainable technology transfer and adaptation finance hence bears directly on safeguarding communities as well as ensuring irrigation, 
agriculture, clean water and sanitation related SDGs vital to uplift hundreds of millions out of income 

insecurities. India has emerged progressive voice championing solar transitions while supporting other 

Global South voices, often with assistance from Nepal delegations under principles of South Asian solidarity. Fulfilling climate justice for the Indian subcontinent implying patient capital inflows for low carbon leapfrogging and climate proofing Himalayan ecosystems and downstream densely populated 
plains hence ties directly into the wider SDG agenda. If sustainability and equity preferentially applies 

anywhere, then it must begin in South Asia where vulnerability converges with poverty still denying dignified living for the marginalized. Climate futures and development destinies remain inseparable 
for India and Nepal which hopefully newer instruments like SDG framework can help reconcile.In final analysis, “common but differentiated” responsibilities must give way to “equitable development” 
opportunities for hitherto marginalized South facing maximal climate consequences created by 

unchecked industrial Emit activities of wealthy Global North over past 150 years.Climate justice entails 

patient partnerships not impatient blame games. Just futures for all demand climate equity now.



63

NEPCA INSIGHTS
Volume: 33 NEPCA Bi-Annual Magazine

Nepal Council of Arbitration (NEPCA) Committees

NEPCA’s  12th Executive Committee:  31st Annual General Meeting of NEPCA was held on 2079/09/30 at 

NEPCA Conference Hall, Kupondol, Lalitpur. The AGM has elected the 12th Executive Committee members 

as follows:

1. Dr. Rajendra Prasad Adhikari  - Chairperson

2. Mr. Dhurva Raj Bhattari   - Immediate Past Chairperson

3. Mr. Lal Krishna KC     - Vice – Chairperson

4. Mr. Baburam Dahal    - General Secretary5. Mr. Thaneshwar Kafle   - Secretary
6. Mr. Hari Kumar Silwal   - Treasurer

7. Prof. Dr. Gandhi Pandit   - Member

8. Mr. Manoj Kumar Sharma   - Member

9. Mr. Mahendra Bahadur Gurung  - Member

10. Mr. Madhab Prasad Paudel   - Member

11. Mr. Som Bahadur Thapa   - Member

Various committees were formed in order to achieve the objective of NEPCA. The committees are as 

follows:

a. Membership Scrutiny Committee

i. Mr. Baburam Dahal      - Coordinator

ii. Mr. Hari Kumar Silwal    - Member

iii. Mr. Mahendra Bahadur Gurung  - Member

b. Arbitrator/Adjudicator/DB Appointment Committee

i. Dr. Rajendra Prasad Adhikari  - Coordinatorii. Mr. Thaneshwar Kafle (Rajesh)  - Member
iii. Mr. Som Bahadur Thapa   - Member 

c. Statute, Discipline and Panelist Scrutiny Committee 

i. Mr. Dhruva Raj Bhattarai    - Coordinator

ii. Dr. Rajendra Prasad Adhikari  - Member

iii. Mr. Madhab Prasad Paudel    - Member



64

Volume: 33NEPCA Bi-Annual Magazine

d. Training Committee

i. Prof. Dr. Gandhi Pandit   - Coordinatorii. Mr. Thaneshwar Kafle  - Member
iii. Mr. Manoj Kumar Sharma  - Member

e. Institutional Development and International Relations Committee

i. Mr. Mahendra Bahadur Gurung  - Coordinator

ii. Mr. Hari Kumar Silwal    - Member

iii. Mr. Naveen Mangal Joshi   - Member

f. Research and Publication Committee

i. Mr. Manoj Kumar Sharma      - Coordinator

ii. Mr. Gyanendra Prasad Kayastha - Member

iii. Dr. Bal Bahadur Parajuli  - Member

g. Finance and Physical Infrastructure Development Committee

i. Mr. Hari Kumar Silwal  -Coordinator

ii. Mr. Mahendra Bahadur Gurung -Member

iii. Mr. Janak Raj Kalakheti  -Member
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Activities of NEPCA/Seminars & Trainings

1. On 2nd to 6th April, 2024

Nepal Council of Arbitration (NEPCA) in collaboration with Advocate Society Nepal (ASN)conducted 

a 5-day training on Contract Management and Dispute Settlement at Carnival Restro and Meeting, 

Anamnagar, Kathmandu. All together 42 participants of Law practitioners, Engineers and Individual 

Professionals were physically participated on the training program. Chief Guest Honorable Justice Mr. 

Bal Krishna Dhaka, NEPCA’s Chairperson Dr. Rajendra Prasad Adhikari and ASN’s Chairperson Advocate Arjun Prasad Paudel distributed the certificate to the participants. Finally, the training was closed with 
a group photo.

2. On 4th to 8th April, 2024, 

Nepal Council of Arbitration (NEPCA) in collaboration with Socialist Professional Lawyers Association 

(SPLA) conducted a 5-day training on Contract Management and Dispute Settlement at Union House, 

Anamnagar, Kathmandu. All together 48 participants of Law practitioners, Engineers and Individual 

Professionals were physically participated on the training program. Chief GuestFormer Chief Justice Mr. 

Hari Krishna Karki, NEPCA’s Chairperson Dr. Rajendra Prasad Adhikari and SPLA’s Chairperson Advocate Dekendra Prasad Subedi distributed the certificate to the participants. Finally, the training was closed 
witha group photo.
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3. On 5th to 9th June, 2024

Nepal Council of Arbitration (NEPCA) in collaboration with Nepal Engineers’ Association (NEA) conducted 

a 5-day training on Construction Management and Dispute Settlement at Engineers’ Bhawan, Pulchowk, 

Lalitpur. Altogether, 30 participants of Engineers, Law practitioners and Individual Professionals were 

participated in the training program. NEPCA’s Chairperson Dr. Rajendra Prasad Adhikari and NEA’s General Secretary Er. Ravi Bhushan Jha distributed the certificate to the participants. Finally, the training 
was closed with a group photo.

4. @)*! h]i7 @*

g]kfn dWo:ytf kl/ifb -g]Ksf_ / GofofwLz ;dfh, g]kfnsf] ;o'Qm cfof]hgfdf æsf/f/Lof bfloTj, dWo:ytf 

/ ;fj{hlgs vl/b k|lqmofÆ ljifos cGt/lqmof sfo{qmd sf7df8f}F d]l/ot xf]6ndf ;DkGgeof] . ;f] sfo{qmdsf] 

;efkltTj GofofwLz ;dfh, g]kfnsf cWoIf tyf ;af]{Rr cbfntsf dfggLo GofofwLz >L ;kgf k|wfg dNnHo"n] 

ug{'eof] / ;af]{Rr cbfntsf dfggLo GofofwLz k|sf; dfg l;+x /fpt Ho"sf] k|d'v cltTotf ;DkGg eof] . 
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;f] sfo{qmddf ;af]{Rr cbfntsf dfggLo GofofwLzx?, dfggLo dxfGofoflwjQmf, pRr cbfntsf dfggLo 

GofofwLzx?, ljleGg lhNnfcbfntsf dfggLo GofofwLzx?, ljleGg cbfntsf d'Vo /lhi6«f/ tyf /lhi6«f/x?, 

g]kfn dWo:ytf kl/ifbsf kbfwLsf/L Pjd\ ;b:ox?, ljleGg af/ Pzf]l;o;gsf cWoIf / GofofwLz ;dfh, g]

kfnsf k|aGw ;ldltsf kbflwsf/Lx?sf] ;xeflutf lyof] . sfo{qmd ;+rfng sf7df8f}F lhNnf cbfntsf dfggLo 

GofofwLz lzlz/ /fh 9sfn Ho"n] ug{' eof]. g]Ksfsf dxf;lra clwjQmf >L afa'/fd bxfn Ho"n] sfo{qmddf 

pkl:yt dxfg'efjx?nfO{ :jfut ub}{ cfˆgf] :jfut dGtJo /fVg' eof] / GofofwLz ;dfh, g]kfnsf dxf;lra laz]

if cbfntsf dfggLo GofofwLz 6]s gf/fo0f s'j/ Ho"n] sfo{qmd pk/ k|sfz kb}{ cfˆgf] dGtAo /fVg'eof] . 

g]Ksfsf ;efklt 8f= /fh]G›k|;fb clwsf/L Ho"n] æ;fj{hlgs vl/b / dWo:ytf sfof{Gjogsf r'gf}ltx?Æ 

;DaGwLsfo{kq k]z ug{'eof] To:t} ;af]{Rr cbfntsf dfggLo k"j{ GofofwLz >L clgns'df/ l;GxfHo'n] 

ædWo:ytfdf cbfntsf] e"dLsfÆ ;DaGwL sfo{kq k]z ug{'eof] . b'j} sfo{kq pk/ ;xefuLx?af6 cf–cfˆgf] egfO{ 

;lxt a[xb 5nkmn eof] . g]Ksfsf ;efklt 8f= /fh]G›k|;fb clwsf/LHo"n] cGt/lqmof tyf ;xefuLx?sf] egfO{ 

pk/ l6Kk0fL ;lxt p7]sf laifox?df ljrf/ lad;{ ubf{ cfufdL lbgx?df yk 5nkmnsf] cfjZostf /x]sf] eGb} 

cfˆgf] dGtAo /fVg'eof] / dfggLok"j{ GofofwLz >L clgns'df/ l;GxfHo'n] ;xefuLx?af6 p7]sf k|Zgx? ;Daf]

wg ub}{ cfˆgf] dGtAo /fVg' eof] . ;af]{Rr cbfntsf dfggLo GofofwLz k|sf; dfg l;+x /fptHo"n] cbfnt / 

dWo:ytfsf] If]q clwsf/sf] laifodf :ki6 x'g' h?/L 5 eGb} cfˆgf] dGtAo /fVg' eof] . 

cGTodf GofofwLz ;dfh g]kfnsf cWoIf tyf ;af]{Rr cbfntsf dfggLo GofofwLz >L ;kgf k|wfgdNn 

Ho"n] sfg'gdf /x]/ sfo{ u/]df ;a} r'gf}ltsf] ;dfwfg x'G5 / ljjfb ;dfwfgsf] nflu h'g lgsfo 5fg]sf5f} ToxL 

lgsfoaf6} ljjfb ;dfwfg ug{'kg]{ eGb} cfˆgf] dGtAo ;lxt ;ef la;h{g ug{'eof] .
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5. On 24th to 26th June, 2024

Commercial Law Development Program (CLDP), USA in collaboration with Nepal Council of Arbitration 

(NEPCA) conducted a 3-dayworkshop on South Asia Regional International Commercial Arbitration 

Information Exchange Programat Hotel Yak & Yeti, Kathmandu. Alltogether, 30 participants of Law 

practitioners from Nepal, India, Maldives, Bangladesh, Sri Lanka and Pakistan. Grishma Pradhan, 

Attorney-Advisor, CLDP conducted the program followed by Introductory Remarks from Dr. Rajendra 

Prasad Adhikari, Chairperson, NEPCA. There were 4 sessions each day and in total 12 sessions of topics 

related to “International Commercial Arbitration”.The program was concluded with distribution of the certificate and a group photo.
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6. On 16th to 20th February, 2024

Commercial Law Development Program (CLDP), USA in collaboration with Nepal Council of Arbitration 

(NEPCA) conducted one day Arbitration Institution Workshop at Hotel Yak & Yeti, Kathmandu. All 

together, 30 participants of Engineers, Law practitioners and Arbitrators from NEPCA and CLDP.  Grishma 

Pradhan, Attorney-Advisor, CLDP conducted the program followed by Introductory Remarks from Dr. 

Rajendra Prasad Adhikari, Chairperson, NEPCA. There was each session from NEPCA and CLDP followed by group discussion. The program was concluded with distribution of the certificate and a group photo.
7. On 27th July to 03 August, 2024

Nepal Council of Arbitration (NEPCA) in collaboration with Gyanpunj School of Leadership conducted 

a 5-days training on Contract Management and Dispute Settlement at Union House, Anamnagar, 

Kathmandu. Altogether,73 participants of Engineers, Law practitioners and Individual Professionals 

were participated physically on in the training program. Attorney General of Nepal, Senior Advocate 

Ramesh Badal was the chief guest in the opeing cermony. In the closing cermony Chief Guest Justice of 

Supreme Court Honorable Mr. Tek Prasad Dhungana, NEPCA’s Chairperson Dr. Rajendra Prasad Adhikari and GSL’s Chairman Advocate Hari Prasad Dumre distributed the certificate to the participants. Finally, 
the training was closed with by a group photo.
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S.N  Name Profession Address

1 Mr. Ajaya Kumar Pokharel Engineer
Baneshwor, 

Kathmandu

2 Mr. Ashish Adhikari Advocate
Naxal, 

Kathmandu

3 Mr. Babu Ram Dahal Advocate
Anamnagar, 

Kathmandu

4 Mr. Bhoj Raj Regmi Engineer
Baluwatar, 

Kathmandu

5 Mr. Bhola Chhatkuli Engineer
Kritipur, 

Kathmandu

6 Mr. Bhoop Dhoj Adhikari Former Judge
Baneshwor, 

Kathmandu

7 Mr. Bindeshwar Yadav Engineer
Baneshwor, 

Kathmandu

8 Mr. Bipulendra Chakraworty Senior Advocate
Biratnagar, 

Morang

9 Mr. Birendra Bahadur Deoja Engineer
Baneshwor, 

Kathmandu

10 Mr. Birendra Mahaseth Engineer
Chakupat, 

Lalitpur

11 Mr. Dev Narayan Yadav Engineer
Baneshwor, 

Kathmandu

12 Mr. Dhruva Raj Bhattarai Engineer
Gyaneswor, 

Kathmandu

13 Mr. Dinker Sharma Engineer
Mandikatar,  

Kathmandu

14 Mr. Dipak Nath Chalise Engineer
Maligaun, 

Kathmandu

15 Mr. Durga Prasad Osti Engineer
Baneshwor, 

Kathmandu

16 Mr. Dwarika Nath Dhungel
Social Sciences 

Researcher

Baneshwor, 

Kathmandu

17 Dr. Gokul Prasad Burlakoti Advacate
Babarmahal, 

Kathmandu

18 Mr. Govinda Kumar Shrestha
Former Judge 

High Court

Samakhusi, 

Kathmandu

19 Mr. Gyanendra  P. Kayastha Engineer
Sanepa, 

Lalitpur

20 Mr. Hari Prasad Sharma Engineer
Anamnagar, 

Kathmandu

21 Mr. Hari Ram Koirala Engineer
Kalanki, 

Kathmandu

22 Mr. Indu Sharma Dhakal Engineer
Mahankal, 

Kathmandu

S.N  Name Profession Address

23 Mr. Keshav Bahadur Thapa
Engineer/

Advocate

Babarmahal, 

Kathmandu

24 Mr. Keshav Prasad Pokharel Engineer
Koteshwor, 

Kathmandu

25 Prof. Khem Nath Dallakoti Engineer
Battisputali, 

Kathmandu

26 Dr. Kul Ratna Bhurtel Advocate
Dhobighat, 

Lalitpur

27 Mr. Lekh Man Singh  Bhandhari Engineer
Sainbhu, 

Lalitpur

28 Mr. Madhab Prasad Paudel
Rt. Civil Servent/ 

Lawyer

Jagritinagar, 

Kathmandu

29 Mr. Madhav Prasad Khakurel Engineer
Maijubahal, 

Kathmandu

30 Mr. Mahanedra Bahadur Gurung Engineer
Hadigaun, 

Kathmandu

31 Mr. Mahendra Nath Sharma Engineer
Battisputali, 

Kathmandu

32 Mr. Manoj Kumar Sharma Engineer
Nagarjun, 

Kathmandu

33 Mr. Matrika Prasad Niraula Senior Advocate
Anamnagar, 

Kathmandu

34 Mr. Mohan Man Gurung 
Engineer/

Advocate

Bagbazar, 

Kathmandu

35 Mr. Murali Prasad Sharma Advocate
Baneswor, 

Kathmandu

36 Mr. Narayan Datt Sharma
Advocate/

Engineer

Gyaneshwor, 

Kathmandu

37 Mr. Narayan Prasad Koirala Advocate
Baneshwor, 

Kathmandu 

38 Mr. Narendra Kumar Shrestha
Fromer Deputy 

AG/ Advocate

Baneshwor, 

Kathmandu

39 Mr. Naveen Mangal Joshi Engineer
Kobahal Tole, 

Lalitpur

40 Mr. Niranjan Prasad Poudel Engineer
Baluwatar, 

Kathmandu

41 Mr. Poorna Das Shrestha Engineer
Balkot, 

Bhaktapur

42 Mr. Raghab Lal Vaidya Advocate
Nagarjun, 

Kathmandu

NEPCA Panelist
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S.N  Name Profession Address

43 Mr. Rajendra Kishore Kshatri Lawyer
Lainchour, 

Kathmandu

44 Mr. Rajendra Niraula Engineer
Balkhu  

kathmandu

45 Mr. Rajendra P. Kayastha Engineer
Maharajgunj, 

Kathmandu

46 Dr. Rajendra Prasad Adhikari
Project Mgmt, 

Advocate

Bishalnagar, 

Kathmandu

47 Mr. Ram Kumar Lamsal Engineer
Bhimsengola, 

Kathmandu

48 Mr. Rameshwar Prasad Kalwar
Engineer/

Advocate

Balkhu, 

Kathmandu

49 Mr. Resham Raj Regmi Advocate
Anamnagar, 

Kathmandu

50 Dr. Rishi Kesh Wagle Advocate
Tokha, 

Kathmandu

51 Mr. Rupak Rajbhandari Engineer
Kathmandu, 

Nepal

52 Mr. Sanjeev Koirala Engineer
Balkumari, 

Lalitpur

53 Mr. Satya Narayan Shah Engineer
Mahalaxmi, 

Lalitpur

54 Mr. Shambhu Thapa Senior Advocate
Tinkune, 

Kathmandu

55 Mr. Sharada Prasad Sharma Engineer
Baneshwor, 

Kathmandu

56 Mr. Shree Prasad Pandit Lawyer
Dillibazar, 

Kathmandu

57 Mr. Shreedhar Sapkota Advocate
Baneshwor, 

Kathmandu

S.N  Name Profession Address

58 Mr. Som Bahadur Thapa Engineer

Madhyapur, 

Thimi, 

Bhaktapur

59 Mr. Som Nath Paudel Engineer
Teku, 

Kathmandu

60 Mr. Subash Chandra Verma Engineer
Gothatar, 

Bhaktapur

61 Ms. Sujan Lopchan Senior Advocate
Kapan, 

Kathmandu

62 Mr. Suman Kumar Rai Advocate
Belbari, 

Morang

63 Mr. Sunil Kumar Dhungel Engineer
Baneshwor, 

Kathmandu

64 Mr. Suresh Kumar Regmi Engineer 
Maligaun, 

Kathmandu

65 Mr. Surya Nath Upadhyay 
Advocate, Former 

CIAA Chief

Budhanilkanta, 

Kathmandu

66 Mr. Surya Raj Kadel
Engineer/

Advocate

Palungtar, 

Gorkha

67 Mr. Thaneshwar Ka�e(Rajesh) Advocate
Samakhushi, 

Kathmandu

68 Mr. Tul Bahadur Shrestha Advocate
Anamnagar, 

Kathmandu

69 Mr. Tulasi Bhatta Senior Advocate
Anamnagar, 

Kathmandu

70 Mr. Udaya Nepali Shrestha 
Former VC, Law 

Commission

Satdobato, 

Lalitpur

71 Mr. Varun P. Shrestha Engineer
Baneshwor, 

Kathmandu
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S.N  Name Profession

1 Mr. Ajaya Kumar Pokharel Engineer

2 Ms. Alpana Bhandari Advocate

3 Mr. Amar Jibi Ghimire Advocate

4 Mr. Amber Prasad Pant Senior Advocate

5 Mr. Amod Kumar Adhikari Engineer

6 Mr. Amog Ratna Tuladhar Advocate

7 Mr. Ananta Raj Dumre Rt. Judge

8 Mr. Anil Kumar Sinha Senior Advocate

9 Mr. Anup Kumar Upadhyay Engineer

10 Mr. Ashish Adhikari Advocate

11 Mr. Awatar Neupane Advocate

12 Mr. Babu Ram Dahal Advocate

13 Mr. Babu Ram Pandey Advocate

14 Mr. Badan Lal Nyachhyon Engineer

15 Dr. Bal Bahadur Parajuli Engineer

16 Mr. Bala Krishna Niraula Engineer

17 Mr. Bala Ram K.C. 
Former Justice, 

Supreme Court

18 Mr. Balaram Shrestha Engineer

19 Mr. Bedh Kantha Yogal Engineer

20 Mr. Bhagawan Shrestha Engineer

21 Ms. Bhagwati Sharma Bhandari Advocate

22 Mr. Bharat Bahadur Karki Senior Advocate

23 Mr. Bharat Kumar Lakai Advocate

24 Mr. Bharat Lal Shrestha Engineer

25 Mr. Bharat Mandal Engineer

26 Mr. Bharat Prasad Adhikari Lawyer

27 Mr. Bhava Nath Dahal Auditor

S.N  Name Profession

28 Mr. Bhesh Raj Neupane Advocate

29 Mr. Bhim Pd. Upadhyaya Engineer

30 Mr. Bhoj Raj Regmi Engineer

31 Mr. Bhola Chatkuli Engineer

32 Mr. Bhoop Dhoj Adhikari

Former Chief 

Judge, 

High Court

33 Mr. Bhupendra Chandra Bhatta Engineer

34 Mr. Bhupendra Gauchan Engineer

35 Mr. Bikash Man Singh Dangol Engineer

36 Mr. Bimal Prasad Dhungel Advocate

37 Mr. Bimal Subedi Advocate

38 Mr. Bindeshwar Yadav Engineer

39 Mr. Binod Mohan Acharya Rt. Judge

40 Mr. Binod Shrestha Engineer/Advocate

41 Mr. Bipulendra Chakravartty Senior Advocate

42 Mr. Birendra Bahadur Deoja Engineer

43 Mr. Birendra Mahaset Engineer

44 Mr. Birendra Siwakoti Advocate

45 Mr. Bishnu Om Baade Engineer

46 Dr. Bishwadeep Adhikari Senior Advocate

47 Mr. Bodhari Raj Pandey
Former Justice, 

Supreme Court

48 Mr. Bolaram Pandey Advocate

49 Mr. Buddha Kaji Shrestha
Insurance 

Professional

50 Mr. Chabbi Lal Ghimire Advocate

51 Mr. Chandeshwor Shrestha Senior Advocate

52 Mr. Chandra Bahadur KC Engineer

NEPCA Life Member
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S.N  Name Profession

53 Mr. Daya  Kant Jha Engineer

54 Mr. Deepak Kunwar Engineer

55 Mr. Deo Narayan Yadav Engineer

56 Mr. Deukaji Gurung Engineer

57 Mr. Devendra Karki Engineer

58 Mr. Dhanaraj Gnyawali
Former Secretary, 

Law

59 Mr. Dhruba Prasad Paudyal Engineer

60 Mr. Dhruva Raj Bhattarai Engineer

61 Mr. Dhundi Raj Dahal Engineer

62 Mr. Digamber Jha Engineer

63 Mr. Dilip Bahadur Karki Engineer

64 Mr. Dilli Raman Dahal Advocate

65 Mr. Dilli Raman Niraula Engineer

66 Mr. Dinesh Kumar Karky Advocate

67 Mr. Dinesh Raj Manandhar Engineer

68 Mr. Dinker Sharma Engineer

69 Mr. Dipak Nath Chalise Engineer

70 Mr. Dipendra Malla Advocate

71 Mr. Dipendra Shrestha Engineer

72 Mr. Durga Prasad Osti Engineer

73 Mr. Dwarika Nath Dhungel
Social Sciences 

Researcher

74 Mr. Fanendra Raj Joshi Engineer

75 Mr. Gajendra Kumar Thakur Engineer

76 Dr. Prof. Gandhi Pandit Senior Advocate

77 Ms. Gauri Dhakal
Former Justice, 

Supreme Court

78 Mr. Gaya Prasad Ulak
Engineer /

Consultant

S.N  Name Profession

79 Mr. Ghan Shyam Gautam Engineer

80 Mr. Girish Chand Engineer

81 Mr. Gokarna Khanal Engineer

82 Dr. Gokul Prasad Burlakoti Advocate

83 Dr. Gopal Siwakoti Advocate

84 Mr. Govinda Kumar Shrestha
Former Judge, 

High Court

85 Mr. Govinda Prasad Parajuli
Former Chief 

Judge, High Court

86 Mr. Govinda Raj Kharel Advocate

87 Mr. Gunanidhi Nyaupane Senior Advocate

88 Mr. Gyanendra Prasad Kayastha Engineer

89 Mr. Hari Bahadur Basnet
Former Judge, 

High Court

90 Mr. Hari Bhakta Shrestha Engineer

91 Mr. Hari Kumar Silwal CA / Lawyer

92 Mr. Hari Narayan Yadav Enginer

93 Mr. Hari Prasad Dhakal Engineer

94 Mr. Hari Prasad Sharma Engineer

95 Mr. Hari Ram Koirala Engineer

96 Mr. Hari Ram Koirala (2) Former Chief Judge

97 Mr. Hari Ram Shrestha Engineer

98 Mr. Harihar Dahal Senior Advocate

99 Mr. Hariom Prasad Shrivastav Engineer

100 Mr. Hum Nath Koirala
Construction 

Entrepreneur

101 Mr. I.P. Pradhan Engineer

102 Mr. Indra Lal Pradhan Engineer

103 Mr. Indu Sharma Dhakal Engineer

104 Mr. Ishwar Bhatta Engineer
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S.N  Name Profession

105 Mr. Ishwar Prasad Tiwari Engineer

106 Mr. Ishwori Prasad Paudyal Engineer

107 Mr. Jagadish Dahal Advocate

108 Mr. Janak Lal Kalakheti CA

109 Mr. Jaya Mangal Prasad Advocate

110 Mr. Jayandra Shrestha Adviser/Finance

111 Mr. Jayaram Shrestha Advocate

112 Mr. Jivendra Jha Engineer 

113 Mr. Kamal Karki Engineer

114 Mr. Kamal Kumar Shrestha
Joint Secretary, 

PMO

115 Mr. Kamal Raj Pande Engineer

116 Mr. Kameshwar Yadav Engineer

117 Mr. Kedar Man Shrestha Engineer

118 Mr. Kedar Nath Acharya 
Former Justice, 

Supreme Court

119 Mr. Kedar Neupane Advocate

120 Mr. Kedar Prasad Koirala Advocate

121 Mr. Keshari Raj Pandit
Former judge, 

High Court

122 Mr. Keshav Bahadur Thapa Engineer/Advocate

123 Mr. Keshav Prasad  Mainali Advocate

124 Mr. Keshav Prasad Ghimire Engineer

125 Mr. Keshav Prasad Pokharel Engineer

126 Mr. Keshav Prasad Pulami Engineer

127 Prof. Khem Dallakoti Engineer

128 Mr. Khem Prasad Dahal Accountant

129 Mr. Kishor Babu Aryal Engineer

130 Mr. Komal Natha Atreya Engineer

S.N  Name Profession

131 Mr. Krishna Prasad Nepal Engineer

132 Mr. Krishna Sharan Chakhun Engineer, 

133 Mr. Kul Ratna Bhurtyal
Former Chief 

Justice

134 Dr. Kumar Sharma Acharya Senior Advocate

135 Mr. Lal Krishna K.C. Engineer

136 Mr. Lava Raj Bhattarai Engineer

137 Mr. Laxman Krishna Malla Engineer, 

138 Mr. Laxman Prasad Mainali Advocate

139 Mr. Laxmi Sundar Hakuduwal Engineer

140 Mr. Lekh Man Singh  Bhandhari Engineer

141 Mr. Lok Bahadur Karki Advocate

142 Mr. Madan Gopal Maleku Engineer

143 Mr. Madan Shankar Shrestha Engineer

144 Mr. Madan Timsina Engineer

145 Mr. Madhab Prasad Paudel
Rt. Civil Servent/

Lawyer

146 Mr. Madhav Belbase Engineer

147 Mr. Madhav Das Shrestha Advocate

148 Mr. Madhav Prasad Khakurel Engineer

149 Mr. Madhusudan Pratap  Malla Engineer

150 Mr. Mahendra Bahadur Gurung Engineer

151 Mr. Mahendra Kumar Yadav Engineer

152 Mr. Mahendra Narayan Yadav Engineer

153 Mr. Mahendra Nath Sharma Engineer

154 Mr. Mahesh Bahadur Pradhan Engineer

155 Mr. Mahesh Kumar Agrawal Entrepreneur

156 Mr. Mahesh Kumar Thapa Senior Advocate

157 Mr. Manoj Kumar Sharma Engineer
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S.N  Name Profession

158 Mr. Manoj Kumar Yadav Engineer/Advocate

159 Mr. Matrika Prasad Niraula Senior Advocate

160 Mr. Meen Raj Gyawali Engineer 

161 Mr. Min Bahadur Rayamajhee

Former Chief 

Justice, Supreme 

Court

162 Mr. Mitra Baral Civil Service

163 Mr. Mohan Man Gurung Engineer/Advocate

164 Mr. Mohan Raj Panta Engineer

165 Mr. Mukesh Raj Ka�e Engineer

166 Mr. Mukunda Sharma Paudel Senior Advocate

167 Mr. Murali Prasad Sharma Advocate

168 Mr. Nagendra Nath Gnawali Engineer

169 Mr. Nagendra Raj Sitoula Consultant

170 Mr. Narayan Datt Sharma  Advocate/Engineer

171 Mr. Narayan Prasad Koirala Engineer/Advocate

172 Mr. Narendra Bahadur Chand Engineer

173 Mr. Narendra Kumar Baral Engineer

174 Mr. Narendra Kumar K.C Advocate

175 Mr. Narendra Kumar Shrestha
Former DAG, 

Advocate

176 Mr. Narendra Pratap Singh Budhathoki Advocate

177 Mr. Naveen Mangal Joshi Engineer

178 Mr. Niranjan Prasad Chalise Engineer

179 Mr. Niranjan Prasad Poudel Engineer

180 Mr. Om Naraya  Sharma Engineer

181 Mr. Om Narayan Shrestha Advocate

182 Mr. Panch Dev Prasad Gupta Advocate

183 Mr. Pawan Karki Engineer

S.N  Name Profession

184 Mr. Poorna Das Shrestha Engineer

185 Mr. Prabhu Krishna Koirala Advocate

186 Mr. Pradip Chandra Poudel Advocate

187 Mr. Prajesh Bikram Thapa Engineer

188 Mr. Prakash Jung Shah Engineer

189 Mr. Prakash Poudel Engineer

190 Mr. Pramod Krishna Adhikari Engineer

191 Ms. Prativa Neupane Advocate

192 Mr. Prithivi Raj Poudel Engineer

193 Prof. Purna Man Shakya Senior Advocate

194 Mr. Purnendu Narayan Singh Engineer 

195 Mr. Purusottam Kumar Shahi Engineer

196 Mr. Puspa Raj Pandey Advocate

197 Mr. Radheshyam Adhikari Senior Advocate

198 Mr. Raghab Lal Vaidya Senior Advocate

199 Mr. Raghabendra Yadav Engineer

200 Mr. Rajan Adhikari Advocate

201 Mr. Rajan Raj Pandey Engineer

202 Mr. Rajendra Kishore Kshatri Advocate 

203 Mr. Rajendra Kumar Bhandhari
Former Justice, 

Supreme Court

204 Mr. Rajendra Niraula Engineer

205 Mr. Rajendra Paudel Engineer

206 Dr. Rajendra Prasad Adhikari
Project Mgmt, 

Advocate

207 Mr. Rajendra Prasad Kayastha Engineer

208 Mr. Rajendra Prasad Yadav Engineer

209 Mr. Raju Man Singh Malla Advocate

210 Mr. Ram Krishna Sapkota Engineer
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211 Mr. Ram Krishna Sapkota Engineer

212 Mr. Ram Kumar Lamsal Engineer

213 Dr. Ram Lal Sutihar Advocate

214 Mr. Ram Prasad Acharya Advocate

215 Mr. Ram Prasad Gautam Advocate

216 Mr. Ram Prasad Shrestha Senior Advocate

217 Mr. Ram Prasad Silwal Engineer

218 Mr. Ram Shanker Khadka Lawyer

219 Mr. Ramesh Kumar Ghimrie Advocate

220 Mr. Ramesh Prasad Rijal Engineer

221 Mr. Ramesh Raj Satyal Auditor

222 Mr. Rameshwar Lamichhane Engineer

223 Mr. Rameshwar Prasad Kalwar Engineer/Advocate

224 Mr. Ravi  Sharma Aryal
Former Justice, 

Supreme Court

225 Mr. Resham Raj Regmi Advocate

226 Mr. Rishi Kesh Sharma Engineer

227 Dr. Rishi Kesh Wagle Dean KU, Law

228 Mr. Rishi Ram Sharma Neupane
Engineer 

(Water Mgmt)

229 Mr. Rishiram Koirala Engineer

230 Mr. Roshan Soti Engineer

231 Dr. Rudra Prasad Sitaula Advocate

232 Mr. Rupak Rajbhandari Engineer

233 Mr. Sahadev  Prasad Bastola
Former Judge, 

District Court

234 Mr. Sajan Ram Bhandary Advocate

235 Mr. Sanjeev Koirala Engineer

236 Mr. Santosh Kumar Pokharel Engineer

S.N  Name Profession

237 Ms. Sarala Moktan Advocate

238 Mr. Sarb Dev Prasad Engineer

239 Mr. Saroj Chandra Pandit Engineer

240 Mr. Satya Narayan Shah Engineer

241 Mr. Shailendra Kumar Dahal Senior Advocate

242 Mr. Shaligram Parajuli Engineer/Advocate

243 Mr. Shambhu Thapa Senior Advocate

244 Mr. Shankar Prasad Pandey Former Secretary

245 Mr. Shant Raj Sharma Neupane Financial Analyst

246 Mr. Sharada Prasad Sharma Engineer

247 Ms. Sharda Shrestha
Former Justice, 

Supreme Court  

248 Mr. Sher Bahadur Karki Advocate

249 Mr. Shishir Koirala Engineer

250 Mr. Shital Babu Regmee Engineer

251 Mr. Shiva Hari Sapkota Engineer

252 Mr. Shiva Kumar Basnet Engineer

253 Mr. Shiva Prasad Sharma Paudel Engineer

254 Mr. Shiva Prasad Uprety Engineer

255 Mr. Shiva Raj Adhikari Advocate

256 Mr. Shiva Ram K.C Engineer

257 Mr. Shree Prasad Agrahari Engineer 

258 Mr. Shree Prasad Pandit Senior Advocate

259 Mr. Shreedhar Sapkota Advocate

260 Mr. Shyam Bahadur Karki Engineer

261 Mr. Shyam Bahadur Pradhan 
Former Justice, 

Supreme Court

262 Mr. Shyam Prasad Kharel Engineer

263 Mr. Shyam Shrestha Advocate
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264 Mr. Som Bahadur Thapa Engineer

265 Mr. Som Nath Poudel Engineer

266 Mr. Subash Kumar Mishra Engineer

267 Mr. Subhash Chandra Verrma Engineer

268 Ms. Sujan Lopchan Senior Advocate

269 Mr. Suman Kumar Rai Advocate

270 Mr. Suman Prasad Sharma Engineer

271 Mr. Suman Rayamajhi
Chartered 

Accountant

272 Mr. Sunil Bahadur Malla Engineer

273 Mr. Sunil Ghaju Engineer

274 Mr. Sunil Kumar Dhungel Electrical Engineer

275 Mr. Sunil Man Shakya Advocate

276 Mr. Suresh Chitrakar Engineer

277 Mr. Suresh Kumar Regmi Engineer 

278 Mr. Suresh Kumar Sharma Engineer

279 Mr. Suresh Man Shrestha Advocate

280 Mr. Surya Dev Thapa Engineer

281 Mr. Surya Nath Upadhyay
Former CIAA Chief/

Advocate

282 Mr. Surya Prasad Koirala Advocate

283 Mr. Surya Raj Kadel Senior Advocate

284 Mr. Sushil Bhatta Engineer

285 Mr. Suvod Kumar Karna
Chartered 

Accountant

286 Mr. Tanuk Lal Yadav Engineer

287 Mr. Tara Bahadur Sitaula Senior Advocate

288 Mr. Tara Dev Joshi Advocate

289 Mr. Tara Man Gurung Engineer

S.N  Name Profession

290 Mr. Tara Nath Sapkota Engineer

291 Mr. Tej Raj Bhatta Advocate

292 Mr. Tek Nath Achraya
Chartered 

Accountant

293 Mr. Thaneshwar Ka�e(Rajesh) Advocate

294 Mr. Tika Ram Bhattarai Advocate

295 Mr. Tika Ram Regmi Advocate

296 Mr. Tilak Prasad Rijal Advocate

297 Mr. Trilochan Gauchan Senior Advocate

298 Mr. Tul Bahadur Shrestha Advocate

299 Mr. Tulasi Bhatta Senior Advocate

300 Mr. Udaya Nepali Shrestha 
Former VC, 

Law Commission

301 Mr. Uddhav Prasad Kadariya Tax Counselor

302 Mr. Uma Kanta Jha Engineer

303 Mr. Umesh Jha Engineer

304 Mr. Upendra Dev Bhatta Engineer

305 Mr. Upendra Rja Upreti Advocate/Engineer

306 Mr. Varun Prasad Shrestha Engineer

307 Mr. Vinod Prasad Dhungel Former Judge

308 Mr. Vishnu Bahadur Singh Engineer

309 Mr. Vishwa Nath Khanal Engineer

310 Mr. Yadav Adhikari Nepal Police

311 Mr. Yagya Deo Bhatt Engineer

312 Mr. Yajna Man Tamrakar Engineer

313 Mr. Yaksha Dhoj Karki
Construction 

Entrepreneur

314 Mr. Yoganand Yadav Engineer

315 Mr. Yubaraj Snagroula Senior Advocate
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S.N. Name Profession

1 Mr. Abhi Man das Mulmi Engineer

2 Mr. Ajay Adhikari Engineer

3 Mr. Ambika Prasad Upadhay Engineer

4 Mr. Ananta Acharya Engineer

5 Mr. Anil Kumar Shrestha Advocate

6 Mr. Ashish Upadhyay Engineer

7 Mr. Babu Lal Agrawal Engineer

8 Mr. Bharati Prasad Sharma Engineer

9 Mr. Bhawesh Mandal Engineer

10 Mr. Bipin Paudel Engineer

11 Mr. Chet Nath Ghimire Advocate

12 Mr. Deepak Man Singh Shrestha Engineer

13 Mr. Devendra Shrestha Architect

14 Federation of Contractors' Association of Nepal

15 Mr. Gouri Shankar Agrawal Engineer

16 Mr. Guru Bhakta Niroula Sharma Advocate

17 Mr. Kalyan Gyawali Engineer 

18 Mr. Kamala Upreti -Chhetri Advocate 

19 Mr. Kashi Raj Dahal Chief, Administrative Court

20 Mr. Krishna Bahadur Kunal Engineer/Advocate

21 Mr. Laxman Prasad Adhikari Engineer

22 Mr. Mahendra Kanta Mainali, Advocate 

23 Mr. Manaj Jyakhwo Advocate

24 Mr. Nanda Krishna Shrestha Advocate

25 Mr. Narendra Kumar Dahal Advocate

26 Mr. Prabhu Krishna Koirala Advocate

27 Mr. Prajwal Shrestha Engineer

S.N. Name Profession

28 Mr. Pramesh Tripathi Engineer

29 Mr. Puskar Pokhrel Advocate 

30 Mr. Rabin Nepal Engineer

31 Ms. Rabina KC Advocate

32 Dr. Rabindra Nath Shrestha Engineer

33 Mr. Rabindra Shah Engineer

34 Mr. Raj Narayan Yadav Engineer

35 Mr. Rajeev Pradhan Engineer

36 Dr. Ram Chandra Bhattarai Lecturer, T.U

37 Mr. Sadhu Ram Sapkota Lawyer

38 Mr. Santosh K.Pokharel Engineer

39 Ms. Saraswati Shah Advocate

40 Mr. Satyendra Sakya Engineer

41 Mr. Semanta Dahal Advocate

42 Mr. Shailendra Upareti Advocate

43 Mr. Shankar Prasad Agrawal Advocate 

44 Mr. Shankar Prasad Yadav Engineer

45 Mr. Shishir Dhakal Engineer

46 Mr. Sita Prasad Pokharel Advocate

47 Mr. Sital Kumar Karki Advocate

48 Mr. Suraj Regmi Engineer

49 Mr. Surendra Pradhan Advocate

50 Mr. Tarun Ranjan Datta Engineer/Lawyer

51 Mr. Temba Lama Sherpa Engineer 

52 Mr. Tilak Prasad Rijal Advocate

53 Mr. Tribhuvan Dev Bhatta Advocate

54 Mr. Ujjwal Karki Engineer
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श्रीश्री उच्चउच्च  अदाित पाटनअदाित पाटन  

संसंयुयकु्त इजिासक्त इजिास  

इजिास नंइजिास नं::--1414  
माननीय न्यायाधीश श्रमाननीय न्यायाधीश श्रीी ीी श्यामश्यामकुमार भट्टराईकुमार भट्टराई  
माननीय न्यायाधीश श्रीमाननीय न्यायाधीश श्री  दगुाारसाद ढुङे्गिदगुाारसाद ढुङे्गि  

आदेशआदेश  

म�ुा नं:म�ुा नं:--00८०८०--WWOO--00747747  
म�ुा:म�ुा:--  उत्प्रषेण उत्प्रषेण परमादेशपरमादेश।।  

लनणाय लनणाय नंनं::--२८२८  

आदेश लमलत आदेश लमलत २०८०२०८०।।१०१०।।२९२९  

  

नेपाि सरकारनेपाि सरकार,,  भौलतक पूिााधार तथाभौलतक पूिााधार तथा  यातायात मन्रािययातायात मन्रािय,,  सडक विभागको सडक विभागको 
तर्ा बातर्ा बाट ऐ.का महालनदेशक ई. सशुीि बाब ुढकािट ऐ.का महालनदेशक ई. सशुीि बाब ुढकाि..............................................................११  

  

लनिेदकलनिेदक  

लबरुद्दलबरुद्द    

कालिका हिुास जे. लभ. सनु्धारा काठमाडौंकालिका हिुास जे. लभ. सनु्धारा काठमाडौं,,..................................................................................11    

िलितपरु जजल्िा िलितपरु महानगरपालिकािलितपरु जजल्िा िलितपरु महानगरपालिका,,  कुपण्डोिकुपण्डोि,,  िलितपरु जथथत िलितपरु जथथत 
कायाािय भएको र्ोन नं. कायाािय भएको र्ोन नं. ५४३०८९४५४३०८९४,,  नेपाि मध्यथथता पररषद् नेपाि मध्यथथता पररषद् 
(नेप्का)(नेप्का)..................................................................................................................................................................................................................................11    

श्री गोविन्द रसाद पराजिुी (मखु्य मध्यथथ)श्री गोविन्द रसाद पराजिुी (मखु्य मध्यथथ),,  श्री ददपकश्री ददपकनाथ चालिसेनाथ चालिसे  
(मध्यथथ)(मध्यथथ),,  श्री लसताराम लतव्रारीश्री लसताराम लतव्रारीसमेत तसमेत तीीीीन जना रहेको भलनएको मध्यथथ न जना रहेको भलनएको मध्यथथ 
न्यायन्यायीाीालधकरण िलितपरुलधकरण िलितपरु,,  

कुपण्डोिकुपण्डोि................................................................................................................11  

  

    

      

  

विपक्षीविपक्षी  
  

न्यायन्याय  रशासनरशासन  ऐनऐन,,  २०२०७३७३  कोको  दर्ादर्ा  ८८((11) ) बमोजजमबमोजजम  यसयस  अदाितकोअदाितको  के्षरालधकारके्षरालधकार  लभरलभर  पनेपने  
रथतुरथततुत  ररटररटकोको  संजक्षप्तसंजक्षप्त  तथ्यतथ्य  एिंएिं  ठहरठहर  यसयस  रकाररकार  छछ  ::--  

  
तथ्य खण्डतथ्य खण्ड::  

1) सडक विभाग र विपक्षी कालिका हिुास जे.भी. का बीच ओखिढुङ्गा र खोटाङ जजल्िाको 
लसमानामा रहेको जयराम घाटमा दधुकोशीमा पिु लनमााण गने सम्बन्धमा लमलत 
२०६६।०३।२२ मा भएको  सम्झौतामा मध्यथथ लनयजुक्त पिुा एडजलुडकेटर समक्ष वििाद 

g]kfn dWo:ytf kl/ifb -NEPCA_ n] s/f/ adf]lhd k|lqmof k'¥ofO{ dWo:y lgo'lQm ul/Psf] sfo{ ;b/ x'g] .
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पेश गनुा पनेमा सो रकृयािाइ व्येिाथता गरी सम्झौता विपररत मध्यथथ लनयकु्त गने काया 
आरै्मा रटुजीपीूणा रहेको व्यहोरा लनिेदन गदाछु।करारको कायाान्ियन तथा वििाद समाधान 
पलन करारकै शता बन्देजलभर रही गनुा अपररहाया हनेु भनी नेपाि सरकार, भौलतक पूिााधार 
तथा यातायात मन्रािय, सडक विभाग, बबरमहि विरूद्द पनुरािेदन अदाित पाटन, 

िलितपरुसमेत भएको सम्ित ् ०७२-WO-१०८० को म�ुामा (ने.क.प. २०७७, अंक ३, 

लन.नं. १०४६१) तथा लनणाय कतााको भलूमका लनिााह गने कामको िालग लनयकु्त व्यजक्तको 
लनयजुक्त अलनयलमत भयो िा क्षेरालधकार नभएको व्यजक्तबाट लनयजुक्त भयो िा हदम्यादलभर 
लनयकु्त भएन भने्न वकलसमको वििाद लनरोपण नगने सम्बन्धमा अन्य िैकजल्पक उपचारको 
व्यिथथा नभएको अिथथामा अदाितको असाधारण क्षेरालधकार आकवषात हनेु भलन सिोच्च 
अदाितिे नेकाप २०६७ र्ागनु, लन.नं ८५१४ रहेको सडक विभाग वि. नेप्का भएको 
म�ुामा लसद्दान्त रलतपादन भईरहेको समेतबाट नेपाि मध्यथथता पररषद् (नेप्का) बाट भए 
गरेका मध्यथथ लनयजुक्त, सो सम्बन्धी लनणाय, काम कािााही एिं पराचार र मध्यथथ टाइिनुििे 
गरेको काम कारिाही समेत उत्प्रषेणको आदेशिे बदर पाउँ ।साथै, विपक्षी नेप्काबाट गित 
तररकािे तोवकएका मध्यथथिाई यस सम्िन्धी काम कारिाही अगाडी निढाउन ु भनी 
परमादेश िगायत जो चावहने आदेश समेत जारी गरी पाउँ भने्न लनिेदन पर। 

2) यसमा विपक्षीहरु बाट लिजखत जिार् माग गने र अन्तररम आदेश छिर्िको िालग 
उपजथथत हनुका िालग विपक्षीहरुिाई जानकारी गराइ लनयमानसुार पेश गनूा भन्ने लमलत 
2080/07/21 गतेको आदेश। 

3) यसमा लनिेदन माग बमोजजम अन्तररम आदेश जारी हनुपुने देजखएन भने्नसमेत लमलत 
2080/08/05 गतेको आदेश। 

4) करारीीय पक्षहरुको विचमा भएको करारको दर्ा २९ मा वििाद समाधानको रकृया र ऐ 
दर्ा २६(१) मा Arbitration Rules as set forth by NEPCA, Appointing Authority, 

NEPCA, Place of Arbitration; Nepal भन्ने व्यिथथा रहेको छ।नेप्कामा करारको दर्ा 
२६(१) बमोजजम लनिेदन परेको र मध्यथथ लनयकु्त गनुाभन्दा अगाडजी विपक्षी सडक 
विभागिाई १५ ददनलभर मध्यथथ लनयीुक्त गनुाहनु भनी विपक्षी उपर पराचार गररएको, 
मध्यथथको िालग तीीन जना व्यजक्तको नामसवहत पराचार गरेको र जिार् निगाएको 
अिथथामा करारको शता २६(१) र नेप्काको मध्यथथता कायाविलध सम्बन्धीी लनयमाििी, 
२०७२ को लनयम १८ बमोजजम ददपकनाथ चालिसेिाई नेप्काको तर्ा बाट मध्यथथ लनयकु्त 
गरी दिैु पक्षिाई जानकारी गराएको हो।सो पश्चात मध्यथथबाट रारजम्भक िैठक िसी दािी 
तथा रलतिाद गने समय एि वर्, भेन्य ुलनधाारण गरेको हो।मध्यथथता ट्राईबनुििे मध्यथथता 
ऐन, २०५५ तथा पक्षहरु लबच भएको सम्झौताको आधारमा मध्यथथको रकृया अगाडी बढ्ने 
हो त्प्यसमा वििाद गनुापने अिथथा छैन।नेप्कािे विशदु्द तिरबाट असि लनयतका साथ गरेको 
कामकारिाहीिाई अलतरजन्जत गरी नभएको व्यहोरा सजृना गरी विपक्षी बनाई दायर गरेको 
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लनिेदनमा कुनै काननुी तथा सम्बैधालनक रश्न लनवहत रहेको छैन।हचिुाको भरमा काननु 
बमोजजम काम गने लनकायिाई विपक्षी बनाई दायर गरेको लनिेदन खारेज गरी न्याय इन्सार् 
गरीपाउँ भने्न व्यहोराको विपक्षी मध्यथथता ट्राईबनुि र नेपाि मध्यथथता पररषद (नेप्का)को 
तर्ा बाट परेको लिजखत जिार्। 

5) लनिेदकिाई संविधान कानूनिे रदान गरेका कुनै पलन हक अलधकारमा आघात 
पगेुको/पगु्नसक्ने विद्यमानता नभए नरहेको हुंदा ररट लनिेदन खारेज गरी न्यावयक इन्सार् 
पाउँ भन्ने व्यहोराको विपक्षी कालिका-हिुास जे.भी.का आलधकाररक रलतलनलध रणबहादरु 
भजेुिको तर्ा बाट परेको लिजखत जिार्। 

                           आदेश खण्डः- 
6) लनयमबमोजजम साप्तावहक तथा दैलनक पेशी सूचीमा समािेश भई लनणायाथा यस इजिाससमक्ष 

पेश भएको रथततु ररट लनिेदन तथा लिजखत जिार्सवहतका सम्बजन्धत कागजातको अध्ययन 
गररयो।  

7) लनिेदकको तर्ा बाट उच्च सरकारी िवकि कायााियका, पाटनका उपन्यायालधिक्ता श्री 
अशोराज रेग्मीिे र विपक्षीको तर्ा बाट उपजथथत विद्दान श्री कुमारमजण कोइरािािे गनुा 
भएको बहस सलुनयो। 

8) उजल्िजखत व्यहोरा लनिेदन मागदािी एिं लिजखत जिार् जजवकर रहेको रथततु ररट लनिेदनमा 
लनिेदन मागदािी बमोजजमको आदेश जारी हनुपुने हो, होइन? भने्न सम्बन्धमा लनणाय ददनपुने 
देजखयो । 

9) लनणायतर्ा  विचार गदाा नेपाि मध्यथथता पररषद्बारा गररएको लनयजुक्त र मध्यथथाबाट भएको 
काम कारिाही समेत उत्प्रषेणको आदेशिे बदर गरी गित तररकािे तोवकएका मधथथिाई 
काम कारिाही अगालड नबढाउन ु भनी परमादेशको आदेश माग गरी रथततु लनिेदन दताा 
भएको देजखन्छ भने लनिेदक र रत्प्यथी कालिका हिुास जे भी का बीच भएका सम्झौता 
बमोजजम मध्यथथ न्यायालधकरण गठन भएको हुँदा लनिेदन दािी खारेज गरी पाउँ भने्न लिजखत 
जिार् रहेको देजखन्छ। 

10) नेपािको संविधानको धारा १४४ को उपधारा (१) मा यस संविधानद्वारा रदत्त मौलिक 
हकको रचिनका िालग िा अको उपचारको व्यिथथा नभएको िा अको उपचारको व्यिथथा 
भए पलन सो उपचार अपयााप्त िा रभािहीन देजखएको अन्य कुनै कानूनी हकको रचिनका 
िालग िा सािाजलनक हक िा सरोकारको कुनै वििादमा समािेश भएको कुनै पलन कानूनी 
रश्नको लनरूपणका िालग आिश्यक र उपयकु्त आदेश जारी गने अलधकार उच्च अदाितिाई 
हनेु छ ” भनी उल्िेख छ। उपधारा (२) मा उपधारा (१) को रयोजनका िालग उच्च 
अदाितिे बन्दीरत्प्यक्षीकरण परमादेश, उत्प्रषेण, रलतषेध, अलधकाररके्षािगायत जनुसकैु आदेश 
जारी गना सक्ने छ भन्ने  व्यिथथा छ। उक्त संिैधालनक व्यिथथा अनसुार ररट क्षेरबाट 
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उपचार खोज्ने पक्षिे मालथ उजल्िजखत अिथथा थथावपत गना सक्न ुपदाछ र ररटका आधारभतू 
मान्यतासँग मेि खाँने अिथथा दशााउन सक्न ुपदाछ। 

11)  लनिेदकिे उत्प्रषेण एिम ् परमादेशको माग गरी लनिेदन दािी लिएको सन्दभामा हेदाा 
लसद्वान्ततM उत्प्रषेणको आदेश कुनै रशासलनक, अधान्यावयक िा तल्िो न्यावयक लनकायिे 
लनणाय गदाा काननुमा तोवकएको अलधकार र कायाविलधको पािना भएको छ छैन भन् ने अथिा 
लनणाय गने अलधकारीिे बदलनयत राखी लनणाय गरेमा उक्त लनणाय रवुटपूणा छ भन् ने कुरा 
सम्बजन्धत लमलसिबाट देजखएको अिथथामा उत्प्रषेणको ररट जारी हनु्छ।त्प्यसैगरी कुनै पलन 
संिैधालनक िा कानूनी लनकाय िा अलधकारीिे संविधान र कानूनद्वारा तोवकएको सािाजलनक 
कताव्य पूरा गना नगरेमा त्प्यथतो कताव्य पूरा गराउन परमादेशको आदेश जारी गररने हो। 
राज्यका कुनै पलन लनकाय िा अलधकारीको काया िा अकायाबाट (Commission or Omission) 

न्याय राप्त गने मागा अिरूद्द हनु्छ भने त्प्यथतो अिरूद्द मागा रशथत गनुा अदाितको दावयत्प्ि 
हनु्छ। यसको िालग त्प्यथतो अिथथा तथ्य एिं रमाणिे पवुि भएको हनु ुपदाछ। परमादेशको 
लनिेदनबाट उपचार खोज्ने पक्षिे कानूनद्वारा रदत्त हक हनन ् हनु सक्ने अिथथाको 
विद्यमानता रहेको कुरामा अदाितिाई विश्वथत पाना सक्न ु पदाछ।अि सो अिथथा रथततु 
लनिेदनमा रहेको छ छैन भनी हेनुा पने देजखयो। 

12) रथततु लनिेदन नेपाि सरकारको लनकायको तर्ा बाट दायर भएको देजखन्छ। सामान्यतया ररट 
क्षेरालधकारको उपयोग सरकारी िा सािाजलनक लनकायको विरुद्दमा उपचार खोज्ने पक्षिे 
बैकजल्पक उपचारको व्यिथथा नभएको िा भए पलन रभािकारी नभएको अिथथामा दायर हनेु 
गदाछ।सरकारी लनकाय थियम ् ररट लनिेदकको रुपमा आउँदा ररट लनिेदनमा आउन ु पने 
विजशि अिथथा र औजचत्प्य थथावपत गरेर मार आउँन ु पदाछ।यो अपिादात्प्मक अिथथामा 
मार अभ्यास गररने विषय हो। 

13) रथततु लनिेदनसवहतको लमलसि कागजात अध्ययन गदाा लनिेदक सडक विभाग र विपक्षी 
कालिका हिुास जे.भी. का बीच ओखिढुङ्गा र खोटाङ जजल्िाको लसमानामा रहेको जयराम 
घाटमा दधुकोशीमा पिु लनमााण गने सम्बन्धमा लमलत २०६६।०३।२२ मा भएको 
सम्झौताको GCC २४.१ मा Any dispute or difference,unless settled amicably,that 

arises between the contractor and the Employer out of or in connection with the 

contract,including any valuation or other decision of the employer,shall be 

referred by either party to adjudication in accordance with the Nepal council or 

Arbitration (NEPCA) rules. The adjudicator shall be any person agreed by the 

parties.In the event of disagreement the adjudicator shall be appointed in 

accordance with the rules. भनी उल्िेख भएको देजखन्छ। सो व्यिथथा अनसुार सम्झौता 
कायाान्ियनको लसिलसिामा उठेको वििाद समाधान गना एडजलुडकेटर लनयकु्त हनुपुनेमा हाि 
सािाजलनक खररद सम्बन्धी कानूनिे एडजलुडकेटर सम्बन्धी व्यिथथा हटाइसकेको अिथथामा 
दिैु पक्षिे सहमतजी गरी मध्यथथको रवियामा जान उपयकु्त हनेु भनी लनिेदक विभागिे 
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लमलत २०७९/१०/१० मा नेपाि मध्यथथता पररषद् नेप्का तथा विपक्षी लनमााण 
व्यिसायीिाईसमेत जानकारी गराएको भने्न देजखन्छ। 

14) लनिेदक र विपक्षी बीीच भएको सम्झौताका सम्बन्धमा वििाद उत्प्पन्न भएको अिथथामा 
सम्झौताको Special Condition of Contract को SCC 27.1 मा Arbitration Rules; as set 

forth by NEPCA Appointing Authority; NEPCA भने्न उल्िेख भएको समेतका आधारमा 
विपक्षी लनमााण व्यिसायीको अनरुोधमा नेप्काबाट मध्यथथता (अदाितिे कायाविलध) सम्बन्धी 
लनयमाििी, २०७२ को लनयम १६ अनसुारको कायाविलध पूरा गरी मध्यथथ लनयजुक्त गररएको 
देजखन्छ। सो विषयमा जचत्त नबझु्ने पक्षिे मध्यथथता (अदाितिे कायाविलध) लनयमाििी, 
२०५९ को लनयम ७ अनसुार मध्यथथ समक्ष नै उजरुी गना सक्ने र त्प्यस सम्बन्धमा भएको 
आदेशमा जचत्त नबझेु सोही लनयमाििीको लनयम ९ बमोजजम यस अदाितमा लनिेदन गना 
सक्नेसमेत देजखएको अिथथामा लनिेदक लनकायिे सो उपाय अििम्बन गरेको देजखएको 
छैन।उपचारको िैकजल्पक बाटो उपयोग नगरी ररट क्षेरमा आएको विषय आर्ैं मा विचारणीय 
रहेको छ। 

15) लनिेदनमा नेपाि मध्यथथता पररषद् नेप्काको लनणाय र काम कारिाही उपर उत्प्रषेण र 
परमादेशको आदेश माग गररएको देजखएको छ।नेप्कािे करारमा भएको व्यिथथा अनसुार 
मध्यथथ लनयकु्त गरी आिश्यकता अनसुार थथान र सजचिाियको सेिा सवुिधा उपिब्ध 
गराएको अिथथा छ भने वििादका विषयमा रिेश गरी कुनै लनणाय तथा गरेको अिथथा 
देजखदैँन। नेप्कािे करार सम्झौता बमोजजम मध्यथथ लनयजुक्त गनुाभन्दा पवहिा लनिेदक सडक 
विभागिाई १५ ददनलभर मध्यथथ लनयजुक्तका िालग लसर्ाररस गनाका िालग गरेको पराचारमा 
समयमा लनिेदकिे जिार् ददएको िा सो परिाई चनुौती ददएको अिथथा लमलसिबाट 
देजखदैँन। करार सम्झौता बमोजजम पक्षका आग्रहमा लनिेदकिाई समेत जानकारी ददई 
मध्यथथता (अदाितिे कायाविलध) सम्बन्धी लनयमाििी, २०७२ मा भएको व्यिथथा अनसुार 
रविया पूरा गरी मध्यथथको लनयजुक्त भएको र सो विषयमा लनिेदकिे समयमा रलतिाद गरेको 
िा चनुौती नददएको अिथथामा मध्यथथ लनयजुक्त उत्प्रषेणको आदेशद्वारा बदर गरी पाउँ भने्न र 
मध्यथथको काम कारिाही रोकी पाउँन परमादेश जारी गरी पाउँ भने्न लनिेदन माग 
थिाभाविक देजखन आएन।लनिेदकिे माग गरेको उत्प्रषेण र परमादेशको आदेश जारी हनेु 
आधार र अिथथा लनिेदकको तर्ा बाट थथावपत हनु सकेको अिथथा देजखएन।

16) तसथाः मालथ उल्िेजखत विश् िेषणका आधारमा लनिेदकसँग भएका सम्झौताको थपेशि 
कजन्डसन अर् कन्ट्रयाक्ट SCC को २६.१ एिम ्मध्यथथता ऐन, २०५५को दर्ा ३(१) र 
दर्ा ६(३) समेतका आधारमा मध्यथथको लनयजुक्त भई वििाद समाधानका िालग कारबाही 
रविया अगालड बढाएको देजखएको र लनिेदकिे जचत्त नबझेुको विषयमा मध्यथथ वट्रबनुि 
समक्ष सो ऐनको दर्ा १६ को रविया अििम्बन गना सक्ने एिम ्मध्यथथ वट्रबनुििे गरेको 
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सडक विभाग  विविरुद्दरुद्द:  कालिका हिुास जे.लभ.सनु्धारा  समेतसमेत,,  म�ुा:म�ुा:--उत्प्रषेण उत्प्रषेण परमादेश परमादेश म�ुा नं.:म�ुा नं.:-- 008080--WWoo--00747747,,लन.नं.लन.नं.  ,,पषृ्ठ पषृ्ठ 66  
मध्येको पषृ्ठ मध्येको पषृ्ठ 66  

  
  

लनणाय उपर जचत्त नबझु्ने पक्षिे सो ऐनको दर्ा ३० बमोजजम उपचारका िालग लनिेदन गना 
सक्नेनै हुँदा रथततु ररट लनिेदन खारेज हनेु ठहछा।  
 

तपलसि 

१) उच्च सरकारी िकीि कायाािय, पाटन मार्ा त लनिेदकिाई रथततु आदेशको रमाजणत 
रलतलिवपसवहतको जानकारी ददनू। 

२) सरोकारिािािे रथततु रै्सिाको रलतलिवप माग गरे उच्च अदाित लनयमाििी,2073 
को पररच्छेद 12 को रकृया पूरा गरी रमाजणत रलतलिवप ददनू। 

३) रथततु लनिेदनको दायरीको िगत कट्टा गरी लमलसि लनयमानसुार गरी अलभिेख 
शाखामा बझुाई ददनू। 

      

              

                                                 (श्यामकुमार भट्टराई) 

       उक्त रायमा म सहमत छु।                            न्यायाधीश 

 

                       (दगुाा रसाद ढुङे्गि) 
                     न्यायाधीश  

       

रै्सिा तयार गना सहयोग गनेीः 
इजिास अलधकृत    :- रलब रसाद पान्डे  

कम्प्यूटर अपरेटर   :- जथमत शे्रष्ठ 
ईलत सम्ित 20८० साि माघ मवहना 29 गते रोज  शभुम.्.................................। 

 रमाजणकरण लमलत   :            न्यायाधीश                                    अदाितको छापअदाितको छाप
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उत्सप्रेषण समेि, म�ुा नं॰ 080-WO-0365, पषृ्ट 12 मध्येको पषृ्ट 1 

  

  

  

  

  

श्रीश्री  
उच्चउच्च  अदािि पाटनअदािि पाटन  

संयकु्तसंयकु्त  इजिासइजिास  

इजिास नं. इजिास नं. 1010  

माननीय न्यायाधीश श्री माननीय न्यायाधीश श्री हररप्रसाद पौडेिहररप्रसाद पौडेि  
माननीय न्यायाधीश श्रीमाननीय न्यायाधीश श्री  सदुशमनराज पाण्डेसदुशमनराज पाण्डे  

आदेशआदेश  

ररटररट  नं.नं.  080080--WWOO--03650365  
लनणमय नंलनणमय नं..  264264  

ववषयववषय::--  उत्सप्रषेणउत्सप्रषेण  समेिसमेि।।  
बारा ख्जल्िा, लसम्रौनगढ नगरपालिका वडा नं.बारा ख्जल्िा, लसम्रौनगढ नगरपालिका वडा नं.33  ख््िि अमन मत्स ्यख््िि अमन मत्स ्य  फामम लि.को फामम लि.को 
अख्तियार प्राप्त गरी आफ्नो हकमा समेि ऐ.का अध्यक्ष ऐ.ऐ. ब्ने शकुन्ििा अख्तियार प्राप्त गरी आफ्नो हकमा समेि ऐ.का अध्यक्ष ऐ.ऐ. ब्ने शकुन्ििा 
कुमारी यादव कुमारी यादव ----------------------------------------------------------------------------------------------------------------------------11  

  

लनवेदकलनवेदक  

  

ववरुद्दववरुद्द  

िलििपरु ख्जल्िा, िलििपरु महानगरपालिका वडा नं.1 ख््िि नेपाि मध्य्ििा िलििपरु ख्जल्िा, िलििपरु महानगरपालिका वडा नं.1 ख््िि नेपाि मध्य्ििा 
पररषद पररषद ((NNeeppaall  CCoouunncciill  ooff  AArrbbiittrraattiioonn))  ----------------------------------------------------------------------------11  

ऐ.ऐ. ख््िि डा. ऋषीकेश वाग्िे मूतय मध्य्ि र भोिा छत्सकुिी र आख्शष ऐ.ऐ. ख््िि डा. ऋषीकेश वाग्िे मूतय मध्य्ि र भोिा छत्सकुिी र आख्शष 
अलधकारी मध्य्ि भएको मध्य्ििा न्यायालधकरण अलधकारी मध्य्ि भएको मध्य्ििा न्यायालधकरण ------------------------------------------------------11  

िलििपरु ख्जल्िा, िलििपरु महानगरपालिका वडा नं.1 सािदोवािलििपरु ख्जल्िा, िलििपरु महानगरपालिका वडा नं.1 सािदोवाटो टो ख््िि आख्शषख््िि आख्शष--
ओम साइओम साइराम जे.भी. राम जे.भी. ----------------------------------------------------------------------------------------------------------------
11  

  

  

  

ववपक्षीववपक्षी  
  

    

नेपािको संववधान, नेपािको संववधान, २०७२ २०७२ को धारा को धारा ४६/१४४ ४६/१४४ ििा ििा न्याय प्रशासन ऐन, 20न्याय प्रशासन ऐन, 207373  को को 
दफा दफा ८(८(11) बमोख्जम यस अदाििको क्षेत्रालधकारलभत्र दायर हनु आएको प्र्ििु) बमोख्जम यस अदाििको क्षेत्रालधकारलभत्र दायर हनु आएको प्र्ििु  ररटररट  लनवेदनको लनवेदनको 
संसंख्क्षख्क्षप्त प्त िथ्य एवं िथ्य एवं यस अदाििको यस अदाििको आदेश आदेश र िपलसि र िपलसि यस प्रकार यस प्रकार छछ::--  

िथ्य खण्डिथ्य खण्ड  

11..  लनवेदक कम्पनीिे मत्स्य पािन र कृषलनवेदक कम्पनीिे मत्स्य पािन र कृषख् ख् जन्य व्यवसाय गने र राज्यकोजन्य व्यवसाय गने र राज्यको  समेि कृवष एवसमेि कृवष एवम्म ् 
पशपुािनजन्य व्यवसायमा प्रािलमकिा रहेकोिे ्वपूजी र प्रदेशपशपुािनजन्य व्यवसायमा प्रािलमकिा रहेकोिे ्वपूजी र प्रदेश   नं. नं. २ २ सरकारको सहयोगमा बारा सरकारको सहयोगमा बारा 
ख्जल्िाको हररहरपरु गा.वव.स. वख्जल्िाको हररहरपरु गा.वव.स. वडा नं. डा नं. ९ ९ हािहाि   पररवलिमि लसम्रौनगढ न.पा. वडा नं. पररवलिमि लसम्रौनगढ न.पा. वडा नं. ३ ३ मा मा 

g]kfn dWo:ytf kl/ifb -NEPCA_ sf] dWo:ytf sfo{lawL ;DaGwL lgodfjnL @)&@ adf]lhd k|lqmof 
k'¥ofO{ dWo:y lgo'lQm ul/Psf] sfo{ ab/ x'gg;Sg] .
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शश ी ीिगहृ लनमामण िगहृ लनमामण ((CCoonnssttrruuccttiioonn  aanndd  IInnssttaallllaattiioonn  ooff  33000000  MMTT  ccoolldd  ssttoorraaggee  ppllaanntt  ffoorr  ffrruuiittss  aanndd  

vveeggeettaabblleess))   कायमको िालग लमलि कायमको िालग लमलि २०७६२०७६।।२२।।२० २० ((22001199  OOcctt..  1144  मा वोिपत्रमा वोिपत्र  आआह्वाह्वान न 
गररएकोमा ववपक्षी नं. गररएकोमा ववपक्षी नं. ३ ३ द्वारा द्वारा पेसपेस  भएको वोभएको वोिपत्र ्वीकृि भई लमलििपत्र ्वीकृि भई लमलि   २०७६२०७६।।१०/१० १०/१० मा मा 
सम्झौिापत्र सम्झौिापत्र CCoonnttrraacctt  IIDD  NNoo..  AAMMFF11007766--0077771111   सम्पन्न भएकोसम्पन्न भएको  लियोलियो  ।।   उपरोक्त उपरोक्त कायम कायम लमलि लमलि 
२०७६२०७६।।१०१०।।२५ २५ बाट बाट सरुुसरुु  भई सो लमलिबाट भई सो लमलिबाट ५४७ ५४७ ददनलभत्र (लमलिददनलभत्र (लमलि   २०७८२०७८।।४४।।४) ४) सम्पन्न सम्पन्न 
गनुमपनेगनुमपनेमा मा कोलभडकोलभड--१९ १९ को सक्रमणको कारण लमलि को सक्रमणको कारण लमलि २०७९२०७९।।३३।।२४ २४ सम्म म्यादसम्म म्याद  ििप प भएकोभएको  
लियोलियो  । रा�व्यापी महामारी। रा�व्यापी महामारी,,   ्िान्िान ी ीय िह र सरकारको लनषेधाज्ञाजन्य आदेशकोय िह र सरकारको लनषेधाज्ञाजन्य आदेशको   कारण एकािफम  कारण एकािफम  
सम्झौिानसुारको कायम प्रभाववि भयो भने अकोिसम्झौिानसुारको कायम प्रभाववि भयो भने अकोिर ्रफ् प्रदेशफ प्रदेश   सरकारको प्रािलमकिा ्िा्थ्य सरकारको प्रािलमकिा ्िा्थ्य 
उपचारमा पिान्िरण (उपचारमा पिान्िरण (DDiivveerrtt))   भएको कारणिेभएको कारणिे   सरकारी अनदुान प्राप्त हनु नसकेकोिे लनवेदकिेसरकारी अनदुान प्राप्त हनु नसकेकोिे लनवेदकिे  
पेसपेस  गरेको कायम प्रगिगरेको कायम प्रगिख् ख्   वीिकोवीिको   प्राववलधक नााँपजााँच मू.अ.क. सवहि रु.प्राववलधक नााँपजााँच मू.अ.क. सवहि रु.  २२,,९४९४,,३२३२,,२४७२४७।।१४ १४ 
भकु्तानी हनु भकु्तानी हनु बााँबााँकीकी   रहेको छरहेको छ  ।।  काम गदैकाम गदै   जानहुोस भकु्तानीको प्रवन्ध गने ववश्वास ददिाउजानहुोस भकु्तानीको प्रवन्ध गने ववश्वास ददिाउ ाँ ाँदै दै 
अनरुोध गदामसमेिअनरुोध गदामसमेि   प्रत्सयिी ठेकेदारको लमलि प्रत्सयिी ठेकेदारको लमलि २०७८२०७८।।११११।।१ १ देखदेखख् ख्   लनमामण्ििमा उपख््ििलनमामण्ििमा उपख््ििख् ख्   
छैनछैन  ।।   ववपक्षीिे ववपक्षीिे पेसपेस  गरेको कायमप्रगिगरेको कायमप्रगिख् ख् को भकु्तानीको प्रमाख्णि कायम सम्झौिानसुारको भकु्तानीको प्रमाख्णि कायम सम्झौिानसुार   भकु्तानी ददने भकु्तानी ददने 
ववषयमा सम्झौिापत्र प्र� हुववषयमा सम्झौिापत्र प्र� हु ाँ ाँदाहुदाह ुाँ ाँदै ववपक्षी ठेकदै ववपक्षी ठेकदारिेदारिे   सम्झौसम्झौिापत्रको प्रकरण नं. िापत्रको प्रकरण नं. २९.१ २९.१ 
वमोवमोजजख् मख् म  वािामवािामद्वाद्वारा वववाद समाधान नभएको भनीरा वववाद समाधान नभएको भनी   सन ्सन ्22002222  OOcctt..  1122  ((लमलि लमलि २०७९२०७९।।६६।।२६) २६) 
मा लनवेमा लनवेदकिाई अनरुोध गदाम मध्य्िदकिाई अनरुोध गदाम मध्य्ि   लनयकु्त नगरेको भनी वववाद समाधानको लनम्िलनयकु्त नगरेको भनी वववाद समाधानको लनम्िख् ख्   GGCCCC   को को 
प्रकरण नं.प्रकरण नं.  २९.१ २९.१ र र ३०.१ ३०.१ कोको   आधारमा सनआधारमा सन ् ्  22002222  NNoovv..  2255  ((लमलि लमलि २०७९२०७९।।०८०८।।९) ९) मा मा 
प्रत्सयिी नेपािप्रत्सयिी नेपाि   मध्य्ििा पररषदमा लनवेदन गनुम भएको रहेछमध्य्ििा पररषदमा लनवेदन गनुम भएको रहेछ  । सोही आधारमा । सोही आधारमा पररषदिे पररषदिे सन ्सन ्
22002222  NNoovv..  2277   ((लमलि लमलि २०७९२०७९।।०८०८।।११)११),,   सन ्सन ् 22002233  JJaann..  88   ((लमलिलमलि   २०७९२०७९।।०९०९।।२४) २४) 
लनवेदकिाईलनवेदकिाई  मध्य्िमध्य्ि  लनयकु्त गनम पत्राचार गरेको र सन्लनयकु्त गनम पत्राचार गरेको र सन्   22002233  FFeebb..  11  ((लमलिलमलि   २०७९२०७९।।१०१०।।१८) १८) 
मा मा ३ ३ जनाको नाम लसफाररजनाको नाम लसफाररसस  गरी सन ्गरी सन ् 22002233  FFeebb..  1144   ((लमलि लमलि २०७९२०७९।।११११।।२)२)   मा लनवेदक मा लनवेदक 
कम्पनीको िफम बाट भोिा छत्सकुिीिाई मध्य्ि लनयकु्त गररएको कम्पनीको िफम बाट भोिा छत्सकुिीिाई मध्य्ि लनयकु्त गररएको रहेछ रहेछ ।।   ववववपक्षी ठेकपक्षी ठेकदारको दारको 
िफम बाट आख्शष अलधकारी लनवेदकको िफम बाट िफम बाट आख्शष अलधकारी लनवेदकको िफम बाट पररषदपररषदबाट लनयकु्त भोिा छत्सकुिीिे डा.बाट लनयकु्त भोिा छत्सकुिीिे डा.  
ऋषऋषख् ख् केश वाग्िकेश वाग्ि े ेिाई मूतय मध्य्ििाई मूतय मध्य्ि   लनयकु्त गरी लमलि लनयकु्त गरी लमलि २०७९२०७९।।१२१२।।५ ५ मा प्रारख्म्भक वैठक मा प्रारख्म्भक वैठक 
सम्पन्न गरी सोही आधारमासम्पन्न गरी सोही आधारमा   लनवेदकिाई प्रलिवाद (लनवेदकिाई प्रलिवाद (DDeeffeennssee))   पेपेसस  गनुम भनी काख्न्िपरु र गोरखापत्रगनुम भनी काख्न्िपरु र गोरखापत्र   

राव�य दैलनकमा लमलि राव�य दैलनकमा लमलि २०८०२०८०।।४४।।३० ३० मा सूचना प्रकाख्शि भमा सूचना प्रकाख्शि भएकोिे पररषद समक्ष एकोिे पररषद समक्ष लमलि लमलि 
२०८०२०८०।।५५।।०९ ०९ मा मा उपख््िि भई केही कागजािको फोटो ख्खचउपख््िि भई केही कागजािको फोटो ख्खच ी  ी लिलि ाँ ाँदा मातै्र उक्तदा मातै्र उक्त  बेबेहोरा होरा 
अवगि हनु अवगि हनु आयो । आयो । यसप्रयसप्रकाकार र ववपक्षीहरुिे सम्झौिाको व्यव्िा प्रलिकुि हनेु गरी लनवेदकको ववपक्षीहरुिे सम्झौिाको व्यव्िा प्रलिकुि हनेु गरी लनवेदकको 
िफम बाटिफम बाट   मध्य्ि लनयकु्त गमध्य्ि लनयकु्त गने लनणमय एवने लनणमय एवम्म्  कायम र त्सयसरी लनयकु्त भएको मध्य्िकोकायम र त्सयसरी लनयकु्त भएको मध्य्िको   सहमिसहमिख् ख्   
एवएवम्म ् छनौटको आधारमा मूतय मध्य्ि लनयकु्त गरी गठन गररएको मध्य्िछनौटको आधारमा मूतय मध्य्ि लनयकु्त गरी गठन गररएको मध्य्ि   ((मध्य्ििा मध्य्ििा 
न्यायालधकरण) गैरकानूनी रहेकोन्यायालधकरण) गैरकानूनी रहेको,,   कानून प्रलिकुि गठन भएकोकानून प्रलिकुि गठन भएको   मध्य्ििा न्यायालधकरणबाट मध्य्ििा न्यायालधकरणबाट 
वववाद सनुवुाई गने सम्बन्धमा भएका काम कावववाद सनुवुाई गने सम्बन्धमा भएका काम कारवाईरवाई   क्षेत्रालधकार र प्रारम्भदेखक्षेत्रालधकार र प्रारम्भदेखख् ख्   नै वदरभागी नै वदरभागी 
रहेकरहेक ो ो,,   वैध ववलध र प्रकृयाबमोख्जमवैध ववलध र प्रकृयाबमोख्जम   गठगठख् ख् ि मध्य्ििा न्यायालधकरणिाई मातै्र वववाद सनुवुाई र ि मध्य्ििा न्यायालधकरणिाई मातै्र वववाद सनुवुाई र 
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लनरोपण गनेलनरोपण गने   अलधकार हनेु भएकोिे गैरकानूनी रुपमा मध्य्ििा न्यायालधकरण गठन रअलधकार हनेु भएकोिे गैरकानूनी रुपमा मध्य्ििा न्यायालधकरण गठन र   सोबाट सोबाट 
लमलि लमलि २०७९२०७९।।१२१२।।१६ १६ मा भएको सनुवुाईको प्रारख्म्भकमा भएको सनुवुाईको प्रारख्म्भक  बैठक एवबैठक एवम्म ् ििसम्वन्धमाििसम्वन्धमा   भए गरेका भए गरेका 
कारवाई र उक्त मध्य्ििा समक्ष लनमामण व्यवसायीबाट पेकारवाई र उक्त मध्य्ििा समक्ष लनमामण व्यवसायीबाट पेसस  भएकोभएको   दावयत्सव सम्दावयत्सव समब्बन्धमा प्रलिवाद न्धमा प्रलिवाद 
पेपेसस  गनम भएको लनणमय एवगनम भएको लनणमय एवम्म ् लमलि लमलि २०८०२०८०।।४४।।३० ३० मामा  काख्न्िपरु र गोरखापत्रमा प्रकाख्शि काख्न्िपरु र गोरखापत्रमा प्रकाख्शि 
सूचनाबाट लनवेदकको मध्य्ििा ऐनसूचनाबाट लनवेदकको मध्य्ििा ऐन,,   २०५५ २०५५ कोको   दफा दफा ६६,,   ७ ७ र र १६ १६ एवएवम्म ् नेनेपािको संववधानको पािको संववधानको 
धारा धारा 18(1), 20(8)18(1), 20(8)   र मिुकुी देवानीर मिुकुी देवानी   कायमववधी संवहिाकायमववधी संवहिा,,   २०७४ २०७४ को दफा को दफा ५०७ ५०७ द्वारा प्रदत्त द्वारा प्रदत्त 
अलधकार अलिक्रमण भएकोअलधकार अलिक्रमण भएकोिे िे प्रप्रत्सयिी आख्शष ओम साइराम जे.भी. को अनरुोधमा नेपाि त्सयिी आख्शष ओम साइराम जे.भी. को अनरुोधमा नेपाि 
मध्य्ििामध्य्ििा  पररषदबाट लमलि पररषदबाट लमलि २०७९२०७९।।११११।।२ २ मा लनवेदकको िफम बाट मध्य्िि लनयकु्त गरेको मा लनवेदकको िफम बाट मध्य्िि लनयकु्त गरेको 
पत्रपत्र  रर  लनणमय एवलनणमय एवम्म्  सोको आधारमा मुसोको आधारमा मतुय मध्यतय मध्य्ि लनयखु्क्त गररएको लनणमय एव्ि लनयखु्क्त गररएको लनणमय एवम्म ् त्सयस अनसुारत्सयस अनसुार  
गठीगठीि मध्य्िबाट लमलि ि मध्य्िबाट लमलि २०७९२०७९।।१२१२।।०५ ०५ र र २०७९२०७९।।१२१२।।२६ २६ मा भएको प्रारख्म्भकमा भएको प्रारख्म्भक   

बैठकको लनणमय लमलि बैठकको लनणमय लमलि २०८०२०८०।।१४१४।।१ १ मा प्रकाख्शि सूचना र सोको आधारमा भए गरेकामा प्रकाख्शि सूचना र सोको आधारमा भए गरेका  
सम्पूणम काम कारवाई गैरकानूनी भएकोिे उत्सप्रेसम्पूणम काम कारवाई गैरकानूनी भएकोिे उत्सप्रेषणको आदेशषणको आदेशद्वाद्वारा वदर गरीरा वदर गरी  मध्य्ििा मध्य्ििा 
न्यायालधकरणन्यायालधकरणबाटबाट   प्र्ििु वववाद सनुवुाई र लनरोपणको कुनैपलन कायम नगनुम नगराउन ु भनीप्र्ििु वववाद सनुवुाई र लनरोपणको कुनैपलन कायम नगनुम नगराउन ु भनी   
नेपािको संववधानको धारा नेपािको संववधानको धारा ४६४६,,   144144  (1)(1)  ((2)2)   वमोख्जम प्रलिषेध िगायिको उपयकु्तवमोख्जम प्रलिषेध िगायिको उपयकु्त   आदेश आदेश 
जारी गरी जारी गरी पाऊाँपाऊाँ   सािै प्र्ििु लनवेदनपत्रको अख्न्िम वकनारा नभएसम्म सािै प्र्ििु लनवेदनपत्रको अख्न्िम वकनारा नभएसम्म गैरकानूनी रुपमागैरकानूनी रुपमा   गदठगदठि ि 
मध्य्ििा न्यामध्य्ििा न्यायालधकरणबाट वववाद सनुवुाई सम्बयालधकरणबाट वववाद सनुवुाई सम्बन्धमा िप कामन्धमा िप काम   कारवाई नगरी यिाख््िलिकारवाई नगरी यिाख््िलिमा मा 
राख्न ुभनी उच्च अदािि लनयमाविीराख्न ुभनी उच्च अदािि लनयमाविी,,   २०७३ २०७३ को लनयम को लनयम ४२४२   वमोख्जम अन्िररम आदेश जारी गरीवमोख्जम अन्िररम आदेश जारी गरी  
पापाऊाँ  ऊाँ  भने्न समेि बेहोराको लनवेदन पत्रभने्न समेि बेहोराको लनवेदन पत्र  ।।   

22..  यसमा के कसो भएको होयसमा के कसो भएको हो  ??   लनवेदकको लनवेदन मालनवेदकको लनवेदन मागबमोख्जम आदेश वकन जारी हनु ुगबमोख्जम आदेश वकन जारी हनु ु  नपने होनपने हो  ??   

आदेश जारी हनु ुनपने कुनै आधारआदेश जारी हनु ुनपने कुनै आधार,,   कारण र प्रमाण भए सो समेिकारण र प्रमाण भए सो समेि   खिुाई आफैखिुाई आफै ं ं  वा आफ्नो वा आफ्नो 
कानूनबमोख्जमको प्रलिलनलधमाफम ि लिख्खिकानूनबमोख्जमको प्रलिलनलधमाफम ि लिख्खि  जवाफ पेजवाफ पेसस  गनूम गनूम रर  लनवेदकिे माग गरेको अन्िररम लनवेदकिे माग गरेको अन्िररम 
आदेश सम्बन्धमा ववचार गदामआदेश सम्बन्धमा ववचार गदाम,,   ववववलभन्न पत्रमालभन्न पत्रमा   उल्िेख गरेको मध्यउल्िेख गरेको मध्य्ििा लनयखु्क्त सम्बन्धी प्रश्न ्ििा लनयखु्क्त सम्बन्धी प्रश्न 
अलधकारक्षेत्रसाँगअलधकारक्षेत्रसाँग   गााँलसएको र मध्य्ििा ऐनगााँलसएको र मध्य्ििा ऐन,,   २०५५ २०५५ को दफा को दफा ७ ७ को कानूनी व्यव्िासाँग को कानूनी व्यव्िासाँग 
सम्बख्न्धिसमेि रहेको देख्खाँदा हाि मध्य्ििा पररषदबाट लमलि सम्बख्न्धिसमेि रहेको देख्खाँदा हाि मध्य्ििा पररषदबाट लमलि २०७९/११/२ २०७९/११/२ मा मध्य्िमा मध्य्ि   

लनयखु्क्त गरेको पत्रलनयखु्क्त गरेको पत्र,,   लनणमय एवलनणमय एवम्म ् सो बमोख्जम गदठि मध्य्िबाट लमलि सो बमोख्जम गदठि मध्य्िबाट लमलि २०७९२०७९//१२/५१२/५   र लमलि र लमलि 
२०७९/१२/२६ २०७९/१२/२६ को बैठकको लनणमय र लमलि को बैठकको लनणमय र लमलि २०८०२०८०।।४४।।१ १ मा प्रकाख्शि सूचनामा प्रकाख्शि सूचना  हाि हाि 
कायामन्वयन नगनुम नगराउनुकायामन्वयन नगनुम नगराउन ,ु,   सो सूचनासमेि जे जनु अव्िामा छ सोहीसो सूचनासमेि जे जनु अव्िामा छ सोही   अव्िामा राख्न ु भनी अव्िामा राख्न ु भनी 
ववपक्षीहरुको नाममा अल्पकािववपक्षीहरुको नाममा अल्पकाि ी ीन अन्िररम आदेश जारी गररददएको छन अन्िररम आदेश जारी गररददएको छ  । सो अल्पकाि। सो अल्पकाि ी ीनन  
अन्िररम आदेशिाई लनरन्िअन्िररम आदेशिाई लनरन्िरिा ददने नददने सम्बन्धमा छिफि गनम रिा ददने नददने सम्बन्धमा छिफि गनम २०८०/०५/२४ २०८०/०५/२४ कोको  पेपेसीसी  
िाररख िोकी सो को जानकारी ववपक्षीहरुिाई ददई लनयमानसुार गरी पेिाररख िोकी सो को जानकारी ववपक्षीहरुिाई ददई लनयमानसुार गरी पेसस  गनूमगनूम  भन्ने यस भन्ने यस 
अदाििबाट लमलि 2080/5/17 मा भएको आदेश।अदाििबाट लमलि 2080/5/17 मा भएको आदेश।   

33..  यसमा लनवेदकिे मध्य्ि लनयखु्क्त सम्बन्धयसमा लनवेदकिे मध्य्ि लनयखु्क्त सम्बन्ध ी ी  प्रश्न उठाएको देख्खएकोप्रश्न उठाएको देख्खएको,,   नेपािनेपाि   मध्य्ििा पररषदमामध्य्ििा पररषदमा  
ववपक्षी आख्शष ओम साइराम जे.भी.िे मध्य्िको प्रवक्रयाववपक्षी आख्शष ओम साइराम जे.भी.िे मध्य्िको प्रवक्रया   अख्ि बढाउन लनवेदन ददएको र सो अख्ि बढाउन लनवेदन ददएको र सो 
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को प्रयोजनको िालग यी लनवेदकिाई सूचना रको प्रयोजनको िालग यी लनवेदकिाई सूचना र   जानकारी ददएको भने्न देख्खन्छजानकारी ददएको भने्न देख्खन्छ  । यी लनवेदकिे । यी लनवेदकिे 
सो सूचनाहरु र जानकारी प्राप्तसो सूचनाहरु र जानकारी प्राप्त  भए पश्चाि सो सम्बन्धमा ववपक्षी पररषदमा कुनै कारवाही भए पश्चाि सो सम्बन्धमा ववपक्षी पररषदमा कुनै कारवाही 
चिाएको ख््िचिाएको ख््िलि नभएकोलि नभएको,,   मध्य्ििाको िालग अविम्वन गने कायमववलध नेपाि मध्य्ि मध्य्ििाको िालग अविम्वन गने कायमववलध नेपाि मध्य्ि 
पररषदबाट जारीपररषदबाट जारी  भएको मध्य्ििा कायमववलध सम्बन्धभएको मध्य्ििा कायमववलध सम्बन्ध ी ी  लनयमाविीलनयमाविी,,  २०७२ २०७२ बमोख्जमको हनेु बमोख्जमको हनेु 
सम्झौिािेसम्झौिािे  ्वीकार गरेको देख्खएको्वीकार गरेको देख्खएको,,   यी लनवेदक र ववपक्षी जे.भी. यी लनवेदक र ववपक्षी जे.भी. लबलबच भएको सम्झौिाको च भएको सम्झौिाको GGCCCC   

३१.१ ३१.१ र र SSCCCC  ३०.१ ३०.१ र मध्य्ििा कायमर मध्य्ििा कायमववलध सम्बन्धी लनयमाविीको लनयम ववलध सम्बन्धी लनयमाविीको लनयम १८ १८ र र २३२३   को को 
प्रावधानसमेिको आधारमा हेदाम लनवेदनमा उल्िप्रावधानसमेिको आधारमा हेदाम लनवेदनमा उल्िख् ख् ख्खि ववषय र प्रश्नहरुकोख्खि ववषय र प्रश्नहरुको   सम्बन्धमा अख्न्िम सम्बन्धमा अख्न्िम 
लनरुपण हुाँदाका वखि वववेचना हनेु नै हुाँदा हाि लनवेदन मागबमोख्जमको अन्िररम आदेश जारी लनरुपण हुाँदाका वखि वववेचना हनेु नै हुाँदा हाि लनवेदन मागबमोख्जमको अन्िररम आदेश जारी 
गनुम पने अगनुम पने अवव्िाको ववद्यमानिा नदेख्ख्िाको ववद्यमानिा नदेख्ख ाँ ाँदा लमलिदा लमलि   २०२०८०८०।।५५।।१७ १७ मा यस अदाििबाट जारी मा यस अदाििबाट जारी 
भएको अल्पकािभएको अल्पकाि ी ीन अन्िररम आदेशिाई लनरन्िरिान अन्िररम आदेशिाई लनरन्िरिा  प्रदान गरररहन ुपने देख्खएनप्रदान गरररहन ुपने देख्खएन  िर प्र्ििु ररट िर प्र्ििु ररट 
लनवेदनको ववषयलनवेदनको ववषयवव्ि ु र सन्दभमिाई ववचार गदाम प्र्ििु्ि ु र सन्दभमिाई ववचार गदाम प्र्ििु   ररटको लनरुपण लछटो हनु ु उपयकु्त ररटको लनरुपण लछटो हनु ु उपयकु्त 
देख्खदेख्ख ाँ ाँदा अग्रालधकार प्रदान गररददएको छदा अग्रालधकार प्रदान गररददएको छ  । सो। सो   जनाई लनयमानसुार पेजनाई लनयमानसुार पेसस  गनमगनम ू भन्ने यस  ू भन्ने यस 
अदाििबाट लमलि 2080/5/24 मा भएको आदेश।अदाििबाट लमलि 2080/5/24 मा भएको आदेश।   

44..  ररट लनवेदनमा उठाररट लनवेदनमा उठाइइएको ववषय लनिान्ि व्यख्क्त केख्न्ििएको ववषय लनिान्ि व्यख्क्त केख्न्िि,,  मनोगिमनोगि,,  िथ्य भन्दा बावहर र करार िथ्य भन्दा बावहर र करार 
सम्झौिा ििा मध्य्ििा ऐन, 2055 को दफा 6, 7 ििा नेपाि मध्य्ििा पररषदको सम्झौिा ििा मध्य्ििा ऐन, 2055 को दफा 6, 7 ििा नेपाि मध्य्ििा पररषदको 
मध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 कोमध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 को लनयम 18 प्रलिकुि रहेको छ लनयम 18 प्रलिकुि रहेको छ  । । उक्त उक्त 
कानूनी कानूनी व्यव्िाको आधारमा मध्य्ि लनयकु्त भई मध्य्ि व्यव्िाको आधारमा मध्य्ि लनयकु्त भई मध्य्ि ट्राट्राइइबनुििे पबनुििे प ू ूणमिाणमिा  पाई प्रारख्म्भकपाई प्रारख्म्भक  
बैठक ब्नको िबैठक ब्नको ि ा ालग ववड कागजािमा उल्िलग ववड कागजािमा उल्िख् ख् ख्खि ठेगानामा इमेि ििा पत्राचार गररएकोमा ख्खि ठेगानामा इमेि ििा पत्राचार गररएकोमा 
समेि कुनै जानकारीसमेि कुनै जानकारी   प्रलिकृया नजनाई प्रलिकृया नजनाई बबसेको अव्िामा सेको अव्िामा गोरखापत्र गोरखापत्र िििा काख्न्िपरु दैलनकमा िा काख्न्िपरु दैलनकमा 
लमलिलमलि   २०७८२०७८।।०३०३।।३० ३० मा समा स ू ूचना जारी गररएको होचना जारी गररएको हो  । सो स। सो स ू ूचनाको आधारमा उपख््िि चनाको आधारमा उपख््िि 
नभईनभई   प्रकृया नै अवरोध गने गरी दायर लनवेदन ्विःप्रकृया नै अवरोध गने गरी दायर लनवेदन ्विः  खारेजभागखारेजभाग ी ी  रहेको रहेको छ छ ।।   मध्य्िमध्य्ििा िा 
ट्राट्राइइबनुििे मध्य्ििा ऐनबनुििे मध्य्ििा ऐन,,   २०५५ २०५५ ििा पक्षहरु लबच भएकोििा पक्षहरु लबच भएको   सम्झौिाको आधारमा मध्य्िको सम्झौिाको आधारमा मध्य्िको 
प्रकृया अप्रकृया अगाडगाडख् ख्   बढ्ने होबढ्ने हो,,  त्सयसमा वववादत्सयसमा वववाद  गनुमपने अव्िा छैनगनुमपने अव्िा छैन  । करारिे अविम्वन गरेको । करारिे अविम्वन गरेको 
ववलध र प्रकृयाबाट नैववलध र प्रकृयाबाट नै   वववादको समाधान हनुपुने हनु्छवववादको समाधान हनुपुने हनु्छ  । करार। करार ी ीय पक्षको करारको वववादमा के य पक्षको करारको वववादमा के 
कलिकलि   क्को दावी ििा प्रलिदावी रहन्छ सो ववषय लनिान्ि पक्षहरुको होक्को दावी ििा प्रलिदावी रहन्छ सो ववषय लनिान्ि पक्षहरुको हो,,  त्सयसमात्सयसमा   नेप्काको कुनै नेप्काको कुनै 
चासो सरोकारचासो सरोकार  र ्वािम रहेको हनु्न। सम्झौिाबमोख्जम वववादर ्वािम रहेको हनु्न। सम्झौिाबमोख्जम वववाद   समाधान होससमाधान होस ् ्  भने्न चाहाना रहेको भने्न चाहाना रहेको 
हनु्छहनु्छ  । ववपक्षीको कुन हक अलधकारमा नेप्कािे। ववपक्षीको कुन हक अलधकारमा नेप्कािे   आिाि पुआिाि परु् यार् याएको वा प ुएको वा परु् यार् याउने आशंका गरेको उने आशंका गरेको 
हो खिुाउन नसकी हचवुाको भरमाहो खिुाउन नसकी हचवुाको भरमा  वववाद िम्बाउने दवुषि लनयिका साि दायर भएको वववाद िम्बाउने दवुषि लनयिका साि दायर भएको 
लनवेदनमा कुनैलनवेदनमा कुनै  कानकान ू ूनी ििा सनी ििा स ंवै ंवैधालनक प्रश्न रहेको धालनक प्रश्न रहेको छैन ।छैन ।   नेप्कािे ववशदु्द िवरबाट असि नेप्कािे ववशदु्द िवरबाट असि 
लनयिकासाि गरेको कामकारवाहीिाई अलिरलनयिकासाि गरेको कामकारवाहीिाई अलिरख् जख् जिि   गरी नभएको गरी नभएको बेबेहोरा सजृना गरीहोरा सजृना गरी  हचवुाको हचवुाको 
भरमा दायर गरेको लनवेदन खारेज गरी पाभरमा दायर गरेको लनवेदन खारेज गरी पाऊाँऊाँ   भने्न समेि बेहोराको ववपक्षी मतुय मध्य्ि भने्न समेि बेहोराको ववपक्षी मतुय मध्य्ि 
ऋवषकेश वाग्िे, मध्ष्ि भोिा छत्सकुिी र ऋवषकेश वाग्िे, मध्ष्ि भोिा छत्सकुिी र आख्शष अआख्शष अलधकारी मध्य्ि भएको लधकारी मध्य्ि भएको मध्य्ििा पररषद मध्य्ििा पररषद 
(नेप्का) कुपण्डोिको िफम बाट ऐ.को अख्तियार प्राप्त पूणम ध्वज काकीको लिख्खिजवाफ।(नेप्का) कुपण्डोिको िफम बाट ऐ.को अख्तियार प्राप्त पूणम ध्वज काकीको लिख्खिजवाफ।   
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अमन मत्स्य फामम लि.को अख्तियार प्राप्त भई आफ्नो हकमा समेि शकुन्ििा कुमारी यादव  ववरुद्द िलििपरु महानगरपालिका वडा नं. ख््िि नेपाि मध्यसििा पररषद समेि, ववषयः- 
उत्सप्रेषण समेि, म�ुा नं॰ 080-WO-0365, पषृ्ट 12 मध्येको पषृ्ट 5 

55..  लनवेदकलनवेदकिे लमलि िे लमलि २०७६/०५/२३ (०९ २०७६/०५/२३ (०९ सेप्टेम्बर सेप्टेम्बर २०१९) २०१९) मा मा प्रकाशनप्रकाशन   गरेकोगरेको  बोिपत्रबोिपत्र  सूचना सूचना 
अनसुारको अनसुारको खररद प्रवक्रयामा सहभागखररद प्रवक्रयामा सहभाग ी भई ी भई  लमलिलमलि   २०७६/१०/१० (२४ २०७६/१०/१० (२४ जनवरी जनवरी २०२०) २०२०) मा मा 
सम्झौिा गरेको लियोसम्झौिा गरेको लियो  । सो सम्झौिाको । सो सम्झौिाको GGCCCC  3300..11   मा वववाद समाधान मध्य्ििामाफम ि हनेु र मा वववाद समाधान मध्य्ििामाफम ि हनेु र 
मध्य्ििामा मध्य्ििामा NNEEPPCCAA   को कायमववलधको कायमववलध   िाग ुहनेु भने्न उल्िेख लियोिाग ुहनेु भने्न उल्िेख लियो  । उक्त सम्झौिामै ववपक्षीको । उक्त सम्झौिामै ववपक्षीको 
ईमेिईमेि   ठेगानाठेगाना   aammaann..mmaattsshhyyaa..ffaarrmm@@ggmmaaiill..ccoomm   उल्िेख लियोउल्िेख लियो  । सम्झौिाबमोख्जम कायम िािनी । सम्झौिाबमोख्जम कायम िािनी 
भए पश्चािभए पश्चाि   IInntteerrmmiinn  PPaayymmeenntt  SSttaatteemmeenntt--  0011    पौष पौष २०७८ २०७८ मा मा पेसपेस  भएकोमा भएकोमा त्सयसको त्सयसको भोलिपल्ट भोलिपल्ट 
प्रमाख्णि भई प्रमाख्णि भई IInntteerriimm  PPaayymmeenntt  CCeerrttiiffiiccaattee--०१ ०१ बनेको लियोबनेको लियो  । । IIPPCC--  0011   भकु्तानीमा वढिाई भए भकु्तानीमा वढिाई भए 
पश्चाि यस जे.भी.पश्चाि यस जे.भी.  िे पत्राचािे पत्राचार गरेकोमा भकु्तानर गरेकोमा भकु्तानख् ख्   प्राप्त प्राप्त ननभएभए  पलन पलन आफ्नो काम जारी राखेको हुाँदा आफ्नो काम जारी राखेको हुाँदा 
िपिप   काम बापि काम बापि ३ ३ फाल्गनु फाल्गनु २०७८ २०७८ मा मा IInntteerriimm  PPaayymmeenntt  SSttaatteemmeenntt--  0022   पेसपेस  गरगर ी  ी ०९ ०९ चैत्र चैत्र 
२०७८ २०७८ मा मा IInntteerriimm  PPaayymmeenntt  CCeerrttiiffiiccaattee--  0011  भकु्तानी भकु्तानी गनम गनम पनुपनु::  पत्रचार गररएको लियो भने पत्रचार गररएको लियो भने 
IInntteerriimm  PPaayymmeenntt  SSttaatteemmeenntt--  0022  १६१६   चैत्र चैत्र २०७८२०७८  मा प्रमाख्णि भई मा प्रमाख्णि भई IInntteerriimm  PPaayymmeenntt  

CCeerrttiiffiiccaattee--   0022  बनेको लियोबनेको लियो  ।।   दईुवटा दईुवटा IIPPCC  को भकु्तानी िामो समय देख्ख बााँकी रहेकोको भकु्तानी िामो समय देख्ख बााँकी रहेकोिे िे ९ ९ 
जेष्टजेष्ट   २०७९२०७९  मा मा IIPPCC--0011  ििा ििा IIPPCC--0022  को समयमा नै भकु्तानी नददईको समयमा नै भकु्तानी नददई   लनयोक्ताद्वारा करारको लनयोक्ताद्वारा करारको 
आधारभिू उल्िङ्घन भएको आधारभिू उल्िङ्घन भएको भनी भनी पत्राचार गरेको लियोपत्राचार गरेको लियो  । सो। सो   पपत्रको पलन ववपक्षीिे कुनै जवाफ त्रको पलन ववपक्षीिे कुनै जवाफ 
नददएको हुाँदा जे.भी.िे लनयोक्तािे समयमानददएको हुाँदा जे.भी.िे लनयोक्तािे समयमा   भकु्तानी नददएको कारणिे लनमामण कायम रोवकएको र भकु्तानी नददएको कारणिे लनमामण कायम रोवकएको र 
सम्झौिा र� भएको सूचनासम्झौिा र� भएको सूचना   २२ २२ असार असार २०७९ २०७९ मा ददएको लियोमा ददएको लियो  ।।   सो पश्चाि सम्झौिाका सो पश्चाि सम्झौिाका 
प्रावधानप्रावधान,,   सम्झौिामा नै उल्िेख गररएको सम्झौिामा नै उल्िेख गररएको NNEEPPCCAA  कोको   मध्य्ििा कायमववलध िमध्य्ििा कायमववलध ििा मध्य्ििा ऐनिा मध्य्ििा ऐन,,   

२०५५ २०५५ बमोख्जम मध्य्ि लनयखु्क्त ििाबमोख्जम मध्य्ि लनयखु्क्त ििा   गठनको प्रवक्रया अख्ि बढागठनको प्रवक्रया अख्ि बढाएको र एको र NNEEPPCCAA   िे ववलभन्न िे ववलभन्न 
चरणमा ववपक्षीिाई आफ्नोचरणमा ववपक्षीिाई आफ्नो  िफमिफम बाबाट मध्य्ि लनयकु्त गने मौका प्रदान गदाम ववपक्षीिे कुनैट मध्य्ि लनयकु्त गने मौका प्रदान गदाम ववपक्षीिे कुनै   

प्रलिवक्रया नै नददएको हुाँदा अन्ििप्रलिवक्रया नै नददएको हुाँदा अन्िि::  NNEEPPCCAA   कायमववलध बमोख्जम कायमववलध बमोख्जम NNEEPPCCAA   िेिे  मध्य्िमध्य्ि  लनयकु्त लनयकु्त 
गरगर ी  ी ददयोददयो  । मध्य्ििे मध्य्ििा ऐन। मध्य्ििे मध्य्ििा ऐन,,   २०५५ २०५५ को दफा को दफा २० २० बमोख्जमबमोख्जम  पठाएको सूचना पलन पठाएको सूचना पलन 
वेवास्वेवास्िा गरेको, िा गरेको, ववपक्षीिे यसववपक्षीिे यस   जे.भी.जे.भी.  को दाको दावी वी उपर कुनै उपर कुनै प्रलिवाद प्रलिवाद पेसपेस  नगरेनगरेको र को र रख्ज्टडमरख्ज्टडम  पो्ट पो्ट 
माफम ि पठाएको पत्र बझु्न नमानेको प्रमाण माफम ि पठाएको पत्र बझु्न नमानेको प्रमाण NNEEPPCCAA   ििाििा   ट्राट्राइइब्यनुििाई प्राप्त भए पश्चािब्यनुििाई प्राप्त भए पश्चाि  
मध्य्ि मध्य्ि ट्राट्राइइब्यनुििे ब्यनुििे NNEEPPCCAA   माफम िमाफम ि   ववपक्षीको नाममा सावमजलनक सूचना काख्न्िपरु राव�य ववपक्षीको नाममा सावमजलनक सूचना काख्न्िपरु राव�य 
दैलनकमा दैलनकमा ३० ३० श्रावनश्रावन   २०८०२०८०  मा प्रकाख्शि गरेको मा प्रकाख्शि गरेको हो । हो । मध्य्ििा ऐनमध्य्ििा ऐन,,   २०५५ २०५५ को दफा को दफा 
३(१) ३(१) िे िे "कुनै सम्झौिामा मध्य्ििाद्वारा"कुनै सम्झौिामा मध्य्ििाद्वारा   वववाद समाधान गररने व्यव्िा भएकोमा त्सय्िो वववाद समाधान गररने व्यव्िा भएकोमा त्सय्िो 
सम्झौिा वा सोसम्झौिा वा सो  अन्िरअन्िर ् ्गिकागिका   ववषयसववषयस ाँ ाँग सम्बख्न्धि वववाद सम्झौिामा नै कायमववलध उल्िेख ग सम्बख्न्धि वववाद सम्झौिामा नै कायमववलध उल्िेख 
भएकोमा सोही बमोख्जमभएकोमा सोही बमोख्जम   र नभएकोमा यस ऐन बमोख्जम मध्य्ििाद्वारा समाधान गराउन ुपनेछ"र नभएकोमा यस ऐन बमोख्जम मध्य्ििाद्वारा समाधान गराउन ुपनेछ"  
भन्नेभन्ने  व्यव्िा गरेकोव्यव्िा गरेको,,   GGCCCC  3300..11  मा मा NNEEPPCCAA  को मध्य्ििा सम्बन्धको मध्य्ििा सम्बन्ध ी ी  कायमववलध िाग्नेकायमववलध िाग्ने   व्यव्िा व्यव्िा 
भएकोमा ऐन उपर उक्त कायमभएकोमा ऐन उपर उक्त कायमववलधिे प्रािलमकिा पाउने प्र� छववलधिे प्रािलमकिा पाउने प्र� छ  ।।   उक्त कायमववलधको लनयम उक्त कायमववलधको लनयम १६ १६ 
िे मध्य्िको लनयखु्क्तको व्यव्िा गरेको छ भनेिे मध्य्िको लनयखु्क्तको व्यव्िा गरेको छ भने   लनयम लनयम १८ १८ िे पररषद्द्द्वारा मध्य्ि लनयकु्त गने िे पररषद्द्द्वारा मध्य्ि लनयकु्त गने 
कायमववलधको व्यव्िा गरेकोकायमववलधको व्यव्िा गरेको   छछ  । यसरी । यसरी GGCCCC  3300..11  मा मा NNEEPPCCAA  कायमववलध मान्ने भनकायमववलध मान्ने भन ी ी  
ववपक्षीिे सम्झौिाववपक्षीिे सम्झौिा  गरेकोगरेको,,   मध्यमध्य्ििा ऐन्ििा ऐन,,   २०५५ २०५५ कोको   दफा दफा ३(१) ३(१) िे वववाद सम्झौिामा नै िे वववाद सम्झौिामा नै 
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अमन मत्स्य फामम लि.को अख्तियार प्राप्त भई आफ्नो हकमा समेि शकुन्ििा कुमारी यादव  ववरुद्द िलििपरु महानगरपालिका वडा नं. ख््िि नेपाि मध्यसििा पररषद समेि, ववषयः- 
उत्सप्रेषण समेि, म�ुा नं॰ 080-WO-0365, पषृ्ट 12 मध्येको पषृ्ट 6 

कायमववलध उल्िेख भएकोमा सोही बमोख्जमकायमववलध उल्िेख भएकोमा सोही बमोख्जम  मध्य्ििाद्वारा वववाद समाधान गराउन ुपने व्यव्िा मध्य्ििाद्वारा वववाद समाधान गराउन ुपने व्यव्िा 
गररएको र गररएको र NNEEPPCCAA  कायमववलधमा मध्य्ि लनयखु्क्तको व्यव्िा गररएको हुाँदा नेपाि मध्य्ििाकायमववलधमा मध्य्ि लनयखु्क्तको व्यव्िा गररएको हुाँदा नेपाि मध्य्ििा   
पररषद् (नेप्का) को मध्य्ििा कायमववपररषद् (नेप्का) को मध्य्ििा कायमववलध सम्बन्धी लनयमाविीलध सम्बन्धी लनयमाविी,,   २०७२ २०७२ बमोख्जमबमोख्जम   मध्य्ि लनयखु्क्त मध्य्ि लनयखु्क्त 
भएकोिाई अन्यिा भन्न लमल्दैनभएकोिाई अन्यिा भन्न लमल्दैन  । । मध्य्ि ट्रामध्य्ि ट्राइइब्यनुििे लमलि ब्यनुििे लमलि २०८० २०८० असोज असोज १७ १७ मा राखेको मा राखेको 
HHeeaarriinngg  MMeeeettiinngg   मामा   ववपक्षी आफ्ना प्रलिलनलधमाफम ि उपख््िि भई सकेको र सो मा "ववपक्षी आफ्ना प्रलिलनलधमाफम ि उपख््िि भई सकेको र सो मा "IInn  

ccoonnssuullttaattiioonn  wwiitthh  tthhee  ppaarrttiieess,,  iitt  wwaass  aaggrreeeedd  tthhaatt  tthhee  rreeqquueesstt  ooff  tthhee  RReessppoonnddeenntt  ffoorr  tthhee  

ddiissmmiissssaall  ffoorr  tthhee  ffoorrmmaattiioonn  ooff  tthhee  AArrbbiittrraattiioonn  sshhaallll  bbee  ddeecciiddeedd  aatt  tthhee  ffiinnaall  hheeaarriinngg  ooff  tthhee  

ccaassee..""   भने्न आदेश समेि भएको हुाँदा ववपक्षीभने्न आदेश समेि भएको हुाँदा ववपक्षी   वैकख्ल्पक उपचारको बाटोमा िागवैकख्ल्पक उपचारको बाटोमा िागख् ख् सकेको ्िावपि सकेको ्िावपि 
भएको हुाँदा यो म�ुा औख्चत्सयहीनभएको हुाँदा यो म�ुा औख्चत्सयहीन   छछ,,   ववपक्षीववपक्षीको म�ुा खारेज को म�ुा खारेज गरी पागरी पाऊाँऊाँ   भन्ने भन्ने समेि बेहोराको ववपक्षी समेि बेहोराको ववपक्षी 
आख्शषआख्शष--ओमसाई राम जे.भी.को लिख्खिजवाफ।ओमसाई राम जे.भी.को लिख्खिजवाफ।   

  

आदेश खण्डआदेश खण्ड  
66..  लनयमबमोख्जमलनयमबमोख्जम  साप्तावहक ििा साप्तावहक ििा दैलनक पेदैलनक पेसीसी  सूसूचीमा चीमा समावेश भई समावेश भई पेसपेस  हनु आएको प्र्ििुहनु आएको प्र्ििु  ररटररट  

लनवेदनलनवेदनमा लनवेदकको िफम बाट मा लनवेदकको िफम बाट उपख््िि उपख््िि ववद्वान्ववद्वान ् वररष्ट वररष्ट अलधवक्ताअलधवक्ता  श्रीश्री  शशरद प्रसाद रद प्रसाद कोइरािाकोइरािा  रर  
ववद्वान ् अलधवक्ताववद्वान ् अलधवक्ता  श्री वकरण पौडेिश्री वकरण पौडेििेिे  करारका पक्षहरु ववच वववाद उत्सपन्न भएपलछ त्सय्िो करारका पक्षहरु ववच वववाद उत्सपन्न भएपलछ त्सय्िो 
वववादको समाधान पक्षहरुद्वारा लनयकु्त मध्य्िहरुद्वारा हनु ु पने हनु्छ, लनवेदक र लनमामण वववादको समाधान पक्षहरुद्वारा लनयकु्त मध्य्िहरुद्वारा हनु ु पने हनु्छ, लनवेदक र लनमामण 
व्यवसायी ववच उत्सपन्न वववाद समाधान गनम लनवेदकको िफम बाटै मध्य्ि लनयकु्त हुव्यवसायी ववच उत्सपन्न वववाद समाधान गनम लनवेदकको िफम बाटै मध्य्ि लनयकु्त हुन ु पनेमा न ु पनेमा 
लनवेदक िफम को मध्य्ि समेि ववपक्षी मध्य्ििा पररषदबाट भएको लनणमय ििा कामकारवाही लनवेदक िफम को मध्य्ि समेि ववपक्षी मध्य्ििा पररषदबाट भएको लनणमय ििा कामकारवाही 
पक्षहरु ववच भएको सम्झौिा ििा मध्य्ििा ऐन, पक्षहरु ववच भएको सम्झौिा ििा मध्य्ििा ऐन, २०५५ २०५५ समेिको प्रलिकूि भएको हुंदा ववपक्षी समेिको प्रलिकूि भएको हुंदा ववपक्षी 
नेपाि मध्य्ििानेपाि मध्य्ििा  पररषदबाट पररषदबाट लनवेदकको िफम बाट मध्य्िलनवेदकको िफम बाट मध्य्ि  लनयकु्त गरेको पत्रलनयकु्त गरेको पत्र  र लनणमय एवर लनणमय एवम्म्  
सोको आधारमा मुसोको आधारमा मतुय मध्य्ि लनयखु्क्त गररएको लनणमय एवतय मध्य्ि लनयखु्क्त गररएको लनणमय एवम्म ् त्सयस अनसुार त्सयस अनसुार गदठगदठि मध्य्िि मध्य्ि  
वट्रवनुिवट्रवनुिबाट भएको प्रारख्म्भकबाट भएको प्रारख्म्भक  बैठकको लनणमयबैठकको लनणमय,,  लमलि लमलि २०८०२०८०।।१४१४।।00१ १ मा प्रकाख्शि सूचना र मा प्रकाख्शि सूचना र 
सोको आधारमा भए गरेकासोको आधारमा भए गरेका  सम्पूणम काम कारवाई उत्सप्रषेणको आदेशसम्पूणम काम कारवाई उत्सप्रषेणको आदेशद्वाद्वारा वदर गरीरा वदर गरी  ववपक्षी ववपक्षी 
मध्य्ि मध्य्ि वट्रवनुवट्रवनुिबाट िबाट प्र्ििु वववाद सनुवुाई र लनरोपणको कुनैप्र्ििु वववाद सनुवुाई र लनरोपणको कुनै  पलन कायम नगनुम नगराउन ुभनीपलन कायम नगनुम नगराउन ुभनी  
प्रलिषेधको आदेश जारी प्रलिषेधको आदेश जारी हनु ुपदमछ भने्न समेि व्यहोराको बहस प्र्ििु गनुमभयो । हनु ुपदमछ भने्न समेि व्यहोराको बहस प्र्ििु गनुमभयो ।   

77..  ववववपक्षी नेपाि मध्य्ििा पररषदपक्षी नेपाि मध्य्ििा पररषदकाका  िफम बाट उपख््िि िफम बाट उपख््िि ववद्वान ्अलधवक्ता श्री ववद्वान ्अलधवक्ता श्री राजन राजन अलधकारीिेअलधकारीिे  
लनवेदक र ठेकदार कम्पलनवेदक र ठेकदार कम्पनीका ववच भएको सम्झौिाका सम्बन्धमा वववाद उत्सपन्न भएकोिे वववाद नीका ववच भएको सम्झौिाका सम्बन्धमा वववाद उत्सपन्न भएकोिे वववाद 
समाधानकोसमाधानको  िालग सम्झौिाको व्यव्िा अनसुारिालग सम्झौिाको व्यव्िा अनसुार  ठेकदार कम्पनीिे आफ्नो िफम बाट मध्य्ि ठेकदार कम्पनीिे आफ्नो िफम बाट मध्य्ि 
लनयकु्त गरेकोमा लनवेदकका िफम बाट मध्य्ि लनयकु्त नगररएकोलनयकु्त गरेकोमा लनवेदकका िफम बाट मध्य्ि लनयकु्त नगररएको  र र पररषदिे पररषदिे लनवेदकका िफम बाट लनवेदकका िफम बाट 
मध्य्ि लनयकु्त गनम पत्राचार गदाम समेि मध्य्ि लनयकु्त नगररएकोिे पररषदिे लनयममा भएको मध्य्ि लनयकु्त गनम पत्राचार गदाम समेि मध्य्ि लनयकु्त नगररएकोिे पररषदिे लनयममा भएको 
व्यव्िा अनसुार मध्य्ि लनयकु्त गरेकोव्यव्िा अनसुार मध्य्ि लनयकु्त गरेको  हुाँदा हुाँदा लनवेदन माग बमोख्जमको आदेश जारी हनु ु पने लनवेदन माग बमोख्जमको आदेश जारी हनु ु पने 
होइन भने्न समेि व्यहोराको र ववपक्षी होइन भने्न समेि व्यहोराको र ववपक्षी आख्शषआख्शष--ओम साईरामओम साईराम  जे.भी.जे.भी.को िफम बाटको िफम बाट  ववद्वान ्अलधवक्ताववद्वान ्अलधवक्ता  
श्री वहमेशकृष्ण खरेि ििा ववपक्षी मध्य्िहरुका िफम बाट ववद्वान ्अलधवक्ताश्री वहमेशकृष्ण खरेि ििा ववपक्षी मध्य्िहरुका िफम बाट ववद्वान ्अलधवक्ता  श्री श्री अपवुम खलिवडाअपवुम खलिवडािे िे 
लनवेदक र लनवेदक र ववपक्षीववपक्षी  लनमामण व्यवसायी ववच भएको लनमामण व्यवसायी ववच भएको सम्झौिासम्झौिामा वववादको समाधान मध्य्िबाट हनेु मा वववादको समाधान मध्य्िबाट हनेु 
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र त्सयसर त्सयस  सम्बन्धमा सम्बन्धमा NNEEPPCCAA  कक ो लनयम िागू हनेु भलनएकोिे लनवेदकिाई  ो लनयम िागू हनेु भलनएकोिे लनवेदकिाई मध्य्ि लनयकु्त गनम मध्य्ि लनयकु्त गनम 
जानकारी गराइएकोमा लनजका िफम बाट मध्य्ि लनयकु्त नगररएकोिे जानकारी गराइएकोमा लनजका िफम बाट मध्य्ि लनयकु्त नगररएकोिे NNEEPPCCAA  को  लनयमानसुार को  लनयमानसुार 
लनवेदकका िफम बाट लनवेदकका िफम बाट मध्य्ि लनयखु्क्तमध्य्ि लनयखु्क्त  गररएको हुाँदा लनवेदन माग बमोख्जमको आदेश जारी हनु ुगररएको हुाँदा लनवेदन माग बमोख्जमको आदेश जारी हनु ु
पने पने होइन, होइन, ररट लनवेदन ररट लनवेदन खारेज खारेज हनु ुपदमछ हनु ुपदमछ भनी गनुम भएको बहसभनी गनुम भएको बहस  ख्जवकरख्जवकर  समेि सलुनसमेि सलुनयोयो  ।।  

88..  प्र्ििु लनवेदनमा प्र्ििु लनवेदनमा लनवेदक कम्पनीलनवेदक कम्पनी  र ववपक्षी लनमामण व्यवसायी ठेकदार कम्पनीका ववच र ववपक्षी लनमामण व्यवसायी ठेकदार कम्पनीका ववच 
शश ी ीिगहृ लनमामण (िगहृ लनमामण (CCoonnssttrruuccttiioonn  aanndd  IInnssttaallllaattiioonn  ooff  33000000  MMTT  ccoolldd  ssttoorraaggee  ppllaanntt  ffoorr  ffrruuiittss  

aanndd  vveeggeettaabblleess))  गनमकोगनमको  िालगिालग  लमलिलमलि  २०७६२०७६।।१०/१० १०/१० मा मा CCoonnttrraacctt  IIDD  NNoo..  AAMMFF11007766--0077771111  

सम्झौिा सम्झौिा भभएकोमा उक्त सम्झौिा अनसुारको लनमामण कायम समयमा सम्पन्न हनु नसकी वववाद एकोमा उक्त सम्झौिा अनसुारको लनमामण कायम समयमा सम्पन्न हनु नसकी वववाद 
उत्सपन्न भएको र उत्सपन्न भएको र सम्झौिापत्रको प्रकरण नं. सम्झौिापत्रको प्रकरण नं. २९.१ २९.१ वमोजवमोजख् म वािामद्वारा वववाद ख् म वािामद्वारा वववाद समाधान समाधान हनु हनु 
नसकेकोिे सम्झौिाको प्रकरण नसकेकोिे सम्झौिाको प्रकरण ३०.१ ३०.१ को आधारमा को आधारमा मध्य्िद्वारा वववाद समाधान गनम आफ्नो मध्य्िद्वारा वववाद समाधान गनम आफ्नो 
िफम बाट आख्शष अलधकारीिाईिफम बाट आख्शष अलधकारीिाई  मध्य्ि लनयखु्क्त गरी मध्य्ि लनयखु्क्त गरी ववपक्षीववपक्षी  नेपािनेपाि  मध्य्ििा पररषदमा लनवेदन मध्य्ििा पररषदमा लनवेदन 
गरगर ेको र  ेको र सोही आधारमा सोही आधारमा ववपक्षी ववपक्षी पररषदिे पररषदिे लनवेदक कम्पनीको िफम बाट भोिा छत्सकुिीिाई लनवेदक कम्पनीको िफम बाट भोिा छत्सकुिीिाई 
मध्य्ि लनयकु्त गरमध्य्ि लनयकु्त गर ी लनजहरुिे  ी लनजहरुिे डा.डा.  ऋषऋषख् ख् केश वाग्िकेश वाग्ि े ेिाई मूतय मध्य्ििाई मूतय मध्य्ि  लनयकु्त गरी लमलि लनयकु्त गरी लमलि 
२०७९२०७९।।१२१२।।५ ५ मा प्रारख्म्भक वैठक सम्पन्न गमा प्रारख्म्भक वैठक सम्पन्न गरी सोही आधारमारी सोही आधारमा  लनवेदकिाई प्रलिवाद लनवेदकिाई प्रलिवाद 
((DDeeffeennssee))  पेपेसस  गनुम भनी काख्न्िपरु र गोरखापत्रगनुम भनी काख्न्िपरु र गोरखापत्र  राव�य दैलनकमा लमलि राव�य दैलनकमा लमलि २०८०२०८०।।४४।।३० ३० मा मा 
सूचना प्रकाख्शि भसूचना प्रकाख्शि भएपलछएपलछ  त्सयस सम्बन्धमा जानकारी पाएकोिे त्सयस सम्बन्धमा जानकारी पाएकोिे ववपक्षीहरुिे सम्झौिाको व्यव्िा ववपक्षीहरुिे सम्झौिाको व्यव्िा 
प्रलिकुि हनेु गरी लनवेदकको िफम बाटप्रलिकुि हनेु गरी लनवेदकको िफम बाट  मध्य्ि लनयकु्त गनेमध्य्ि लनयकु्त गने  लनणमय एवलनणमय एवम्म ् कायम र त्सयसरी लनयकु्त कायम र त्सयसरी लनयकु्त 
भएको मध्य्िभएको मध्य्ििे िे मूतय मध्य्ि लनयकु्त गरी गठन गररएको मध्य्िमूतय मध्य्ि लनयकु्त गरी गठन गररएको मध्य्ि  न्यायालधकरणबाट वववाद न्यायालधकरणबाट वववाद 
सनुवुाई गने सम्बन्धमा भएका काम कारवाईसनुवुाई गने सम्बन्धमा भएका काम कारवाई  क्षेत्रालधकार र प्रारम्भदेखक्षेत्रालधकार र प्रारम्भदेखख् ख्   नै वदरभागी रहेकनै वदरभागी रहेक ो ोिे िे 
गैरकानूनी रुपमा मध्य्ििा न्यायालधकरण गठन रगैरकानूनी रुपमा मध्य्ििा न्यायालधकरण गठन र  सोबाट लमसोबाट लमलि लि २०७९२०७९।।१२१२।।१६ १६ मा भएको मा भएको 
सनुवुाईको प्रारख्म्भक बैठक एवसनुवुाईको प्रारख्म्भक बैठक एवम्म्  ििसम्वन्धमाििसम्वन्धमा  भए गरेका कारवाई र उक्त मध्य्ििा समक्ष भए गरेका कारवाई र उक्त मध्य्ििा समक्ष 
लनमामण व्यवसायीबाट पेलनमामण व्यवसायीबाट पेसस  भएकोभएको  दावयत्सव सम्दावयत्सव सम्बबन्धमा प्रलिवाद पेन्धमा प्रलिवाद पेसस  गनम भएको लनणमय एवगनम भएको लनणमय एवम्म ् लमलि लमलि 
२०८०२०८०।।४४।।३० ३० मामा  काख्न्िपरु र गोरखापत्रमा प्रकाख्शि सूचनाबाट लनवेदकको काख्न्िपरु र गोरखापत्रमा प्रकाख्शि सूचनाबाट लनवेदकको मध्य्ििा ऐनमध्य्ििा ऐन,,  

२०५५ २०५५ कोको  दफा दफा ६६,,  ७ ७ र र १६ १६ एवएवम्म ् नेपािको संववधानको धारा नेपािको संववधानको धारा 18(1), 20(8)18(1), 20(8)  र मिुकुी र मिुकुी 
देवानीदेवानी  कायमववधी संवहिाकायमववधी संवहिा,,  २०७४ २०७४ को दफा को दफा ५०७ ५०७ द्वारा प्रदत्त अलधकार अलिक्रमण भएकोद्वारा प्रदत्त अलधकार अलिक्रमण भएकोिे िे 
प्रप्रत्सयिी आख्शष ओम साइराम जे.भी. को अनरुोधमा नेपाि मध्य्ििात्सयिी आख्शष ओम साइराम जे.भी. को अनरुोधमा नेपाि मध्य्ििा  पररषदबाट लमलि पररषदबाट लमलि 
२०७९२०७९।।११११।।२ २ मा लनवेमा लनवेदकको िफम बाट मध्य्िि लनयकु्त गरेको पत्रदकको िफम बाट मध्य्िि लनयकु्त गरेको पत्र  र लनणमय एवर लनणमय एवम्म ् सोको सोको 
आधारमा मुआधारमा मतुय मध्य्ि लनयखु्क्त गररएको लनणमय एवतय मध्य्ि लनयखु्क्त गररएको लनणमय एवम्म ् त्सयस अनसुारत्सयस अनसुार  गठीगठीि मध्य्िबाट लमलि ि मध्य्िबाट लमलि 
२०७९२०७९।।१२१२।।०५ ०५ र र २०७९२०७९।।१२१२।।२६ २६ मा भएको प्रारख्म्भकमा भएको प्रारख्म्भक  बैठकको लनणमय लमलि बैठकको लनणमय लमलि 
२०८०२०८०।।४४।।३०३०  मा प्रकाख्शि सूचना र सोको आधारमा भए गरेकामा प्रकाख्शि सूचना र सोको आधारमा भए गरेका  सम्पूणम काम कारवाई सम्पूणम काम कारवाई 
उत्सप्रषेणको आदेशउत्सप्रषेणको आदेशद्वाद्वारा वदर गरीरा वदर गरी  मध्य्ििा न्यायालधकरणमध्य्ििा न्यायालधकरणबाटबाट  प्र्ििु वववाद सनुवुाई र प्र्ििु वववाद सनुवुाई र 
लनरोपणको कुनैपलन कायम नगनुम नगराउन ुभनीलनरोपणको कुनैपलन कायम नगनुम नगराउन ुभनी  नेपािको संववधानको धारा नेपािको संववधानको धारा ४६४६,,  144 (1) (2)144 (1) (2)  

वमोख्जम प्रलिषेध िगायिको उपयकु्तवमोख्जम प्रलिषेध िगायिको उपयकु्त  आदेश जारी गरी आदेश जारी गरी पाऊाँपाऊाँ   भने्न लनवेदन मागदावी रहेभने्न लनवेदन मागदावी रहेकोमा कोमा 
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ववपक्षीहरुको लिख्खि जबाफमा ववपक्षीहरुको लिख्खि जबाफमा मध्य्ििा ऐनमध्य्ििा ऐन,,  २०५५२०५५  मा भएको कानूनी व्यव्िा रमा भएको कानूनी व्यव्िा र  पक्षहरु पक्षहरु 
ववच भएको सम्झौिाकोववच भएको सम्झौिाको  दफा दफा २९.१ २९.१ र र ३०.१ ३०.१ कोको  आधारमाआधारमा  मध्य्िद्वारा वववाद समाधान मध्य्िद्वारा वववाद समाधान 
गनमको िालग लनमामण व्यवसायीको िफम बाट आख्शष अलधकारीिाई मध्य्ि लनयखु्क्त गररएको र गनमको िालग लनमामण व्यवसायीको िफम बाट आख्शष अलधकारीिाई मध्य्ि लनयखु्क्त गररएको र 
लनवेदकलनवेदक  कम्पनीकम्पनीका िफमका िफम बाट बाट मध्य्िमध्य्ि  लनयकु्त गनम पटक पटक पत्रचार गदाम समेि मध्य्ि लनयकु्त गनम पटक पटक पत्रचार गदाम समेि मध्य्ि 
लनयकु्त नगररएकोिे नेपाि मध्य्िलनयकु्त नगररएकोिे नेपाि मध्य्ििािा  पररषदको मध्य्ििा सम्बन्धी कायमववलध लनयमाविी, पररषदको मध्य्ििा सम्बन्धी कायमववलध लनयमाविी, 
२०७२ २०७२ मा भएको व्यव्िा अनसुार लनवेदक कम्पनीका िफम बाट भोिा छत्सकुिीिाई मध्य्ि मा भएको व्यव्िा अनसुार लनवेदक कम्पनीका िफम बाट भोिा छत्सकुिीिाई मध्य्ि 
लनयखु्क्त गरी लनजहरुिे डा. ऋवषकेश वाग्िेलनयखु्क्त गरी लनजहरुिे डा. ऋवषकेश वाग्िेिाई मूतय मध्य्ि लनयकु्त गरी मध्य्ि वट्रवनुिबाट िाई मूतय मध्य्ि लनयकु्त गरी मध्य्ि वट्रवनुिबाट 
वववाद समाधानको प्रवक्रया सरुु गररएको र उक्त प्रवक्रयामा लनवेदक कम्पनी समेि सहभागी वववाद समाधानको प्रवक्रया सरुु गररएको र उक्त प्रवक्रयामा लनवेदक कम्पनी समेि सहभागी 
भइसकेकोिे भइसकेकोिे प्र्ििु ररट लनवेदन खारेज हनु ुपने ख्जवकर लिइएको पाइयो ।प्र्ििु ररट लनवेदन खारेज हनु ुपने ख्जवकर लिइएको पाइयो ।  

99..  उउख्ल्िख्खि व्यहोराको ख्ल्िख्खि व्यहोराको लनवेदन लनवेदन मागदावी,मागदावी,  लिख्खि जवाफ लिख्खि जवाफ ख्जवकर ख्जवकर िििा ववद्वान्िा ववद्वान ् कानून कानून 
व्यवसायीहरुको व्यवसायीहरुको बहस ख्जवकर रहेको प्र्ििु ररट लनवेदनमा लनवेदकको माग बमोख्जमको आदेश बहस ख्जवकर रहेको प्र्ििु ररट लनवेदनमा लनवेदकको माग बमोख्जमको आदेश 
जारी हनु ुपने हो, होइन ? भने्न ववषयमा लनणमय ददनपुने देख्खयोजारी हनु ुपने हो, होइन ? भने्न ववषयमा लनणमय ददनपुने देख्खयो  ।।  

1100..  लनणमयिफम  ववचार गदामलनणमयिफम  ववचार गदाम,,  लनवेदक अमन मत्स्यलनवेदक अमन मत्स्य  फाममफामम  लिलमटेडिे लिलमटेडिे शीशीिि  गहृ लनमामणका िालग गहृ लनमामणका िालग 
वोिपत्र आव्हावोिपत्र आव्हान गरेकोमान गरेकोमा  उक्त लनमामण कायमको िालगउक्त लनमामण कायमको िालग  ववपक्षी आख्शषववपक्षी आख्शष--ओम साईराओम साईराम म जे.भीजे.भी..  
छनौट भई छनौट भई लमलिलमलि  2076/10/10 मा सम्झौिा भएको2076/10/10 मा सम्झौिा भएकोमा ठेक्का सम्झौिा अनसुारको लनमामण मा ठेक्का सम्झौिा अनसुारको लनमामण 
कायम कायम कोलभडकोलभड--19 को महामारीका कारण लनधामररि समयमा सम्पन्न हनु नसकेकोिे लमलि 19 को महामारीका कारण लनधामररि समयमा सम्पन्न हनु नसकेकोिे लमलि 
2079/03/24 सम्मको म्याद िप भई लनमामण का2079/03/24 सम्मको म्याद िप भई लनमामण कायम गरी लनमामण व्यवसायीिे ववलभन्न यम गरी लनमामण व्यवसायीिे ववलभन्न 
चरणहरुमा कायम प्रगलि वीि पेश गरेकोमा समयमा नै रकम भकु्तानी नभएकोिे लनवेदक र चरणहरुमा कायम प्रगलि वीि पेश गरेकोमा समयमा नै रकम भकु्तानी नभएकोिे लनवेदक र 
ववपक्षी लनमामण व्यवसायी ववच वववाद उत्सपन्न भएको भने्न ववषयमा वववाद देख्खंदैन । ववपक्षी लनमामण व्यवसायी ववच वववाद उत्सपन्न भएको भने्न ववषयमा वववाद देख्खंदैन । उक्त उक्त 
सम्झौिा बसम्झौिा बमोख्जमको कायममोख्जमको कायम  गरीगरी  ववपक्षी लनमामण व्यवसायीिेववपक्षी लनमामण व्यवसायीिे  लमलि लमलि २०२०७८७८।।९९।।२४ २४ मा मा IInntteerriimm  

PPaayymmeenntt  SSttaatteemmeenntt  11  पेस गरीपेस गरी  IInntteerriimm  PPaayymmeenntt  CCeerrttiiffiiccaattee--11    प्रमाख्णि भएकोप्रमाख्णि भएकोमा त्सयसको मा त्सयसको 
भकु्तानी प्राप्त गनम नसकेको र िप लनमामण कायम गरी लमलि भकु्तानी प्राप्त गनम नसकेको र िप लनमामण कायम गरी लमलि २०७८२०७८।।११११।।३ ३ मामा  IInntteerriimm  

PPaayymmeenntt  SSttaatteemmeenntt  --22  पेस गरी पेस गरी लमलि लमलि २०७८२०७८।।१२१२।।१६ १६ मामा  IInntteerriimm  PPaayymmeenntt  CCeerrttiiffiiccaattee--22  
समेि समेि प्रमाख्णिप्रमाख्णि  भएकोमा उक्त ववि अनसुारको रकम समेि भकु्तानी नपाएकोभएकोमा उक्त ववि अनसुारको रकम समेि भकु्तानी नपाएकोिेिे  लनयोक्ताद्वारा लनयोक्ताद्वारा 
करारको आधारभिू उल्िङ्घन भएकोकरारको आधारभिू उल्िङ्घन भएको  भनी ववपक्षी लनमामण व्यवसायीिे लमलि भनी ववपक्षी लनमामण व्यवसायीिे लमलि २०७९२०७९।।२२।।९ ९ मा मा 
पत्राचार गरेको देख्खन्छ । उक्त पत्र अनसुार पलन पत्राचार गरेको देख्खन्छ । उक्त पत्र अनसुार पलन लनज ववपक्षीिे लनज ववपक्षीिे ववि भकु्तानी पाएकोववि भकु्तानी पाएको  भन्ने भन्ने 
देख्खंदैन । त्सयदेख्खंदैन । त्सयसपलछ लनज ववपक्षीिे सपलछ लनज ववपक्षीिे लनवेदक कम्पनीिाई लनवेदक कम्पनीिाई लमलि 2079लमलि 2079।।३३।।२२ २२ मा लनमा लनयोक्तािे योक्तािे 
समयमा भकु्तानी नददएको कारणिे लनमामण कायम रोवकएको समयमा भकु्तानी नददएको कारणिे लनमामण कायम रोवकएको र सम्झौिा र सम्झौिा र� भएर� भएको सूचनाको सूचना  लनवेदक लनवेदक 
कम्पनीिाई ददएको र लमलि कम्पनीिाई ददएको र लमलि २०७९२०७९।।५५।।५ ५ मा मा आपसी समझदारीमा वववाद समाधान गनम आपसी समझदारीमा वववाद समाधान गनम 
पत्राचार गरेको लमलसि संिग्न पत्राचार गरेको लमलसि संिग्न कागजािबाटकागजािबाट  देख्खन्छदेख्खन्छ  ।।  उक्त पत्र अनसुार लनवेदक कम्पनीिे उक्त पत्र अनसुार लनवेदक कम्पनीिे 
ववपक्षी लनमामण व्यवसायीिे माग गरे अनसुार आपसी समझदारीमा वववाद समाधान गनम कुनै ववपक्षी लनमामण व्यवसायीिे माग गरे अनसुार आपसी समझदारीमा वववाद समाधान गनम कुनै 
पहि गरेको भने्न देख्खंदैन ।पहि गरेको भने्न देख्खंदैन ।  
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अमन मत्स्य फामम लि.को अख्तियार प्राप्त भई आफ्नो हकमा समेि शकुन्ििा कुमारी यादव  ववरुद्द िलििपरु महानगरपालिका वडा नं. ख््िि नेपाि मध्यसििा पररषद समेि, ववषयः- 
उत्सप्रेषण समेि, म�ुा नं॰ 080-WO-0365, पषृ्ट 12 मध्येको पषृ्ट 9 

1111..  सम्झौिाका पक्षहरु ववच वववाद उत्सपन्न भएको अव्िामा त्सय्िो वववाद मध्य्िको माध्यमबाट सम्झौिाका पक्षहरु ववच वववाद उत्सपन्न भएको अव्िामा त्सय्िो वववाद मध्य्िको माध्यमबाट 
समाधान गने कायमववलधसमाधान गने कायमववलधका सम्बन्धी ववद्यमान कानूनी व्यव्िा िफम  दृव�गि गदाम, मध्य्ििा ऐन, का सम्बन्धी ववद्यमान कानूनी व्यव्िा िफम  दृव�गि गदाम, मध्य्ििा ऐन, 
२०५५ २०५५ को दफा को दफा ३३  को उपदफा को उपदफा (१) (१) मा मा कुनै सम्झौिामा मध्य्ििाद्वाराकुनै सम्झौिामा मध्य्ििाद्वारा  वववाद समाधान गररने वववाद समाधान गररने 
व्यव्िा भएकोमा त्सय्िो सम्झौिा वा सो अन्िरव्यव्िा भएकोमा त्सय्िो सम्झौिा वा सो अन्िर ् ्गिकागिका  ववषयसववषयस ाँ ाँग सम्बख्न्धि वववाद सम्झौिामा ग सम्बख्न्धि वववाद सम्झौिामा 
नै कायमववलध उल्िेख नै कायमववलध उल्िेख भएकोमा सोही बमोख्जमभएकोमा सोही बमोख्जम  र नभएकोमा यस ऐन बमोख्जम मध्य्ििाद्वारा र नभएकोमा यस ऐन बमोख्जम मध्य्ििाद्वारा 
समाधान गराउन ु पनेछ भने्नसमाधान गराउन ु पनेछ भने्न  व्यव्िा गरव्यव्िा गरख् एकोख् एको  पाइन्छ । उक्त कानूनी व्यव्िा अनसुारपाइन्छ । उक्त कानूनी व्यव्िा अनसुार  
सम्झौिाका पक्षहरु ववच सम्झौिाका पक्षहरु ववच वववाद उत्सपन्न भएको अव्िामा त्सय्िो वववाद समाधान गनम सम्झौिामावववाद उत्सपन्न भएको अव्िामा त्सय्िो वववाद समाधान गनम सम्झौिामा  
मध्य्ििाद्वारामध्य्ििाद्वारा  वववाद समाधान गररवववाद समाधान गररने व्यव्िा ने व्यव्िा गररएको रहेछ भने गररएको रहेछ भने त्सय्िो सम्झौिा वा सो त्सय्िो सम्झौिा वा सो 
अन्िरअन्िर ् ्गिकागिका  ववषयसववषयस ाँ ाँग सम्बख्न्धि वववाद सम्झौिामा ग सम्बख्न्धि वववाद सम्झौिामा उल्िेख भएको काउल्िेख भएको कायमववलध यमववलध अनसुार वववाद अनसुार वववाद 
समाधान गररन ुपदमछ भने्न ्प� हनु्छ । समाधान गररन ुपदमछ भने्न ्प� हनु्छ ।   

1122..  यस पषृ्टभलूममा यस पषृ्टभलूममा लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायीका ववच भएको सम्झौिामा वववाद लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायीका ववच भएको सम्झौिामा वववाद 
समासमाधान (धान (DDiissppuuttee  SSeettttlleemmeenntt) का सम्बन्धमा सम्झौिाको दफा ) का सम्बन्धमा सम्झौिाको दफा २९.१ २९.१ मा गररएको व्यव्िा मा गररएको व्यव्िा 
हेदाम लनयोक्ता र लनमामण व्यवसायीका सम्झौिासंग सम्बख्न्धि कुनै ववषयमा कुनै वववाद वा हेदाम लनयोक्ता र लनमामण व्यवसायीका सम्झौिासंग सम्बख्न्धि कुनै ववषयमा कुनै वववाद वा 
असहमलि उत्सपन्न भएमा वािामद्वारा उपयकु्त समाधानको प्रयास गने असहमलि उत्सपन्न भएमा वािामद्वारा उपयकु्त समाधानको प्रयास गने ((TThhee  EEmmppllooyyeerr  aanndd  tthhee  

CCoonnttrraaccttoorr  sshhaallll  aatttteemmpptt  ttoo  sseettttllee  aammiiccaabbllyy  bbyy  ddiirreecctt  nneeggoottiiaattiioonn  aannyy  ddiissaaggrreeeemmeenntt  oorr  

ddiissppuuttee  aarriissiinngg  bbeettwweeeenn  tthheemm  uunnddeerr  oorr  iinn  ccoonnnneeccttiioonn  wwiitthh  tthhee  CCoonnttrraacctt..) र दफा ) र दफा २९.२ २९.२ 
मा त्सयसरी वववादको समाधान हनु नसकेमा त्सयसको जानकारी ददइएको मा त्सयसरी वववादको समाधान हनु नसकेमा त्सयसको जानकारी ददइएको ३० ३० ददन लभत्र त्सय्िो ददन लभत्र त्सय्िो 
वववाद मध्य्िसमक्षवववाद मध्य्िसमक्ष  पठाइन ुपने (पठाइन ुपने (AAnnyy  ddiissppuuttee  bbeettwweeeenn  tthhee  PPaarrttiieess  aass  ttoo  mmaatttteerrss  aarriissiinngg  

ppuurrssuuaanntt  ttoo  tthhiiss  CCoonnttrraacctt  wwhhiicchh  ccaannnnoott  bbee  sseettttlleedd  aammiiccaabbllyy  wwiitthhiinn  tthhiirrttyy  ((3300))  ddaayyss  aafftteerr  

rreecceeiipptt  bbyy  oonnee  PPaarrttyy  ooff  tthhee  ootthheerr  PPaarrttyy''ss  rreeqquueesstt  ffoorr  ssuucchh  aammiiccaabbllee  sseettttlleemmeenntt  mmaayy  bbee  

rreeffeerrrreedd  ttoo  AArrbbiittrraattiioonn  wwiitthhiinn  3300  ddaayyss  aafftteerr  tthhee  eexxppiirraattiioonn  ooff  aammiiccaabbllee  sseettttlleemmeenntt  ppeerriioodd..) ) 
भने्न उल्िेख गररएको पाइन्छ । त्सय्िै सम्झौिाको दफा भने्न उल्िेख गररएको पाइन्छ । त्सय्िै सम्झौिाको दफा ३०.१ ३०.१ मा मध्य्िद्वारा वववाद मा मध्य्िद्वारा वववाद 
समाधान गनुम परेको अव्िामा मध्य्ि सम्बन्धी कारवाही नेपाि मध्य्ििा पररषदको लनयम समाधान गनुम परेको अव्िामा मध्य्ि सम्बन्धी कारवाही नेपाि मध्य्ििा पररषदको लनयम 
अनसुारको कायमववअनसुारको कायमववलध अविम्वन गररने (लध अविम्वन गररने (IInn  ccaassee  ooff  aarrbbiittrraattiioonn,,  tthhee  aarrbbiittrraattiioonn  sshhaallll  bbee  

ccoonndduucctteedd  iinn  aaccccoorrddaannccee  wwiitthh  tthhee  aarrbbiittrraattiioonn  pprroocceedduurreess  ppuubblliisshheedd  bbyy  tthhee  NNeeppaall  CCoouunncciill  

ooff  AArrbbiittrraattiioonn  ((NNEEPPCCAA))  aatt  tthhee  ppllaaccee  ggiivveenn  iinn  tthhee  SSCCCC..))  भने्न उल्िेख गरेको पाइन्छ ।भने्न उल्िेख गरेको पाइन्छ ।  
मध्य्ििा ऐन, मध्य्ििा ऐन, २०५५२०५५  को दफा को दफा ३ ३ मा भएको कानूनी व्यव्िा र लनवेदक कम्पनी र ववपक्षी मा भएको कानूनी व्यव्िा र लनवेदक कम्पनी र ववपक्षी 
लनमामण व्यवसायीका ववच भएको सम्झौिामा गररएको उक्त व्यव्िा अनसुार लनवेदक ििा लनमामण व्यवसायीका ववच भएको सम्झौिामा गररएको उक्त व्यव्िा अनसुार लनवेदक ििा 
ववपक्षी लनमामण व्यवसायीका ववच भएको सम्झौिा अनसुारको लनमामण कायम गने लसिलसिामा ववपक्षी लनमामण व्यवसायीका ववच भएको सम्झौिा अनसुारको लनमामण कायम गने लसिलसिामा 
उत्सपन्न वववाद आपसी सहमलिमा उपयकु्त वकउत्सपन्न वववाद आपसी सहमलिमा उपयकु्त वकलसमिे समाधान गनम नसकी मध्य्िद्वारा वववाद लसमिे समाधान गनम नसकी मध्य्िद्वारा वववाद 
समाधान गनुम परेको अव्िामा ववपक्षी पररषदद्वारा लनधामररि प्रवक्रया अविम्वन गरी मध्य्िद्वारा समाधान गनुम परेको अव्िामा ववपक्षी पररषदद्वारा लनधामररि प्रवक्रया अविम्वन गरी मध्य्िद्वारा 
वववाद समाधान गररने भने्न उल्िेख भएकोिे सोही आधारमा नै वववाद समाधान गररन ु पनेमा वववाद समाधान गररने भने्न उल्िेख भएकोिे सोही आधारमा नै वववाद समाधान गररन ु पनेमा 
वववाद गरररहन ुपने देख्खएन । वववाद गरररहन ुपने देख्खएन ।   
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1133..  लनवेदक लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायीका ववच कम्पनी र ववपक्षी लनमामण व्यवसायीका ववच वववादवववाद  उत्सपन्न भएपलछ उत्सपन्न भएपलछ लनजहरु ववच भएको लनजहरु ववच भएको 
सम्झौिाको सम्झौिाको GGCCCC  को को दफा दफा 29.1 र 30.1 29.1 र 30.1 मा भएमा भएकोको  व्यव्िाव्यव्िा  अनसुार ववपक्षी लनमामण अनसुार ववपक्षी लनमामण 
व्यवसायीिेव्यवसायीिे  लनवेदक कम्पनीिाई लमलि 2079।लनवेदक कम्पनीिाई लमलि 2079।३३।।२२ २२ मा समयमा भकु्तानी नपाएको कारण मा समयमा भकु्तानी नपाएको कारण 
लनमामण कायम रोवकएको र सम्झौिा र�लनमामण कायम रोवकएको र सम्झौिा र� भएको सूचना ददई लमलि  भएको सूचना ददई लमलि २०७९२०७९।।५५।।५ ५ मा आपसी मा आपसी 
समझदारीमा वववाद समाधान गनम पत्राचार गदामसमेि लनवेदक कम्पनीिे आपसी समझदारीमा समझदारीमा वववाद समाधान गनम पत्राचार गदामसमेि लनवेदक कम्पनीिे आपसी समझदारीमा 
वववाद समाधान गनम कुनै पहि नगरेकोिे वववाद समाधानको िालग मध्य्ि लनयखु्क्त गरी पाऊाँ  वववाद समाधान गनम कुनै पहि नगरेकोिे वववाद समाधानको िालग मध्य्ि लनयखु्क्त गरी पाऊाँ  
भनी ववपक्षी भनी ववपक्षी नेपाि मध्य्ििा पररषदनेपाि मध्य्ििा पररषदमा लनमा लनवेदन गरेकोवेदन गरेको  देख्खन्छदेख्खन्छ  । । ववपक्षी पररषदको मध्य्ििा ववपक्षी पररषदको मध्य्ििा 
कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम १८ १८ मा यस लनयमाविी बमोख्जम वववादको मा यस लनयमाविी बमोख्जम वववादको 
कुनै पक्ष वा पक्षहरुबाट मध्य्ि लनयखु्क्तको अनरुोध प्राप्त भएमा पररषदिे आफुिे कायम गरेको कुनै पक्ष वा पक्षहरुबाट मध्य्ि लनयखु्क्तको अनरुोध प्राप्त भएमा पररषदिे आफुिे कायम गरेको 
्विन्त्र मध्य्िहरुको सूची (प्यानि) मध्येबाट मध्य्ि लनयखु्क्त ्विन्त्र मध्य्िहरुको सूची (प्यानि) मध्येबाट मध्य्ि लनयखु्क्त गनुमपनेछ भने्न ब्यव्िा भएगनुमपनेछ भने्न ब्यव्िा भए  
अनसुार ववपक्षी अनसुार ववपक्षी पररषदिेपररषदिे  लनवेदकलनवेदक  कम्पनीिाई कम्पनीिाई लमलि 2079/08/11लमलि 2079/08/11  मा मध्य्ि लनयखु्क्त गनम मा मध्य्ि लनयखु्क्त गनम 
जानकारी गराएको र लमलि जानकारी गराएको र लमलि 2079/09/242079/09/24  मा मा मध्य्िमध्य्ि  लनयखु्क्तलनयखु्क्तका का िालग िालग िीन जना िीन जना 
मध्य्िमध्य्िको नाम सवहि पत्राचार गरेकोमा को नाम सवहि पत्राचार गरेकोमा लनवेदकलनवेदकबाट त्सयसको बाट त्सयसको कुनै जवाफ नकुनै जवाफ नआएकोिेआएकोिे  पररषदकोपररषदको  
मध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम मध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम १८ १८ मा भएको व्यव्िा अनसुार मा भएको व्यव्िा अनसुार 
लनवेदक कम्पनीका िफम बाट भोिा छत्सकुिीिाई मध्य्ि लनयखु्क्त गररएको देख्खन्छ ।लनवेदक कम्पनीका िफम बाट भोिा छत्सकुिीिाई मध्य्ि लनयखु्क्त गररएको देख्खन्छ ।  

1144..  मध्य्ििा ऐन, मध्य्ििा ऐन, २०५५ २०५५ को दफा को दफा ३३  को उपदफा को उपदफा (१) (१) मा भएको कानूनी व्यव्िा, मा भएको कानूनी व्यव्िा, लनवेदक लनवेदक 
कम्पनी र ववपक्षी लनमामण व्यकम्पनी र ववपक्षी लनमामण व्यवसायी ववच भएको सम्झौिाको दफा वसायी ववच भएको सम्झौिाको दफा 30.1 30.1 मा मा भएको व्यव्िा र भएको व्यव्िा र 
ववपक्षी पररषदकोववपक्षी पररषदको  मध्य्ििा कायमववलध सम्बन्धीमध्य्ििा कायमववलध सम्बन्धी  लनयमाविी, 2072 को लनयमाविी, 2072 को   लनयम लनयम १८१८  मामा  भएको भएको 
ब्यव्िाब्यव्िा  अनसुार अनसुार लनवेदक कम्पनीिाई मध्य्ि लनयखु्क्तका िालग ववलभन्न लमलिमा जानकारी लनवेदक कम्पनीिाई मध्य्ि लनयखु्क्तका िालग ववलभन्न लमलिमा जानकारी 
गराउाँदा समेि मध्य्ि लनयखु्क्त नगरेकोिेगराउाँदा समेि मध्य्ि लनयखु्क्त नगरेकोिे  ववपववपक्षीक्षी  नेपाि मध्य्ििा पररषदिे नेपाि मध्य्ििा पररषदिे लनलनवेदकवेदकका िफम बाट का िफम बाट 
भोिा छत्सकुिीिाई मध्य्ि लनभोिा छत्सकुिीिाई मध्य्ि लनयकु्त गरीयकु्त गरी सो को जानकारी लनवेदक कम्पनीिाई दद सो को जानकारी लनवेदक कम्पनीिाई ददएको भन्ने एको भन्ने 
देख्खएकोिे ववपक्षी पररषद्द्को उख्ल्िख्खि काम कारवाही मध्य्ििा ऐन, देख्खएकोिे ववपक्षी पररषद्द्को उख्ल्िख्खि काम कारवाही मध्य्ििा ऐन, २०५५ २०५५ मा भएको मा भएको 
कानूनी व्यव्िा, लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायीकानूनी व्यव्िा, लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायी ववच भएको सम्झौिा ििा ववच भएको सम्झौिा ििा  ववपक्षी ववपक्षी 
पररषद्द्को लनयमाविीमा भएको व्यव्िाको प्रलिकूि भएको भने्न देख्खएन ।पररषद्द्को लनयमाविीमा भएको व्यव्िाको प्रलिकूि भएको भने्न देख्खएन ।  

1155..  यसका अलिररक्त मध्य्ििा ऐन, यसका अलिररक्त मध्य्ििा ऐन, २०५५ २०५५ को दफा को दफा १० १० मा मध्य्ि लनयकु्त हनुको िालग मा मध्य्ि लनयकु्त हनुको िालग 
योग्यिा िोवकएको र सोही ऐनको दफा योग्यिा िोवकएको र सोही ऐनको दफा ११ ११ को उपदफा को उपदफा (२) (२) मा मध्य्ििे लनष्पक्ष रुपिे मा मध्य्ििे लनष्पक्ष रुपिे 
काम नगरी कुकाम नगरी कुनै पक्षप्रलि झकुाव राखेको वा पक्षपाि गरेको समेिका आधारमा मध्य्िबाट नै पक्षप्रलि झकुाव राखेको वा पक्षपाि गरेको समेिका आधारमा मध्य्िबाट 
हटाउन सवकने व्यव्िा समेि गररएको पाइन्छ । त्सय्िै ववपक्षी पररषदको मध्य्ििा सम्बन्धी हटाउन सवकने व्यव्िा समेि गररएको पाइन्छ । त्सय्िै ववपक्षी पररषदको मध्य्ििा सम्बन्धी 
लनयमाविी, लनयमाविी, २०७२ २०७२ को लनयमको लनयम  २३२३  मा समेि मध्य्ििाई हटाउन सवकने व्यव्िा गररएकोमा मा समेि मध्य्ििाई हटाउन सवकने व्यव्िा गररएकोमा 
उख्ल्िख्खि कानूनी व्यव्िाको आउख्ल्िख्खि कानूनी व्यव्िाको आधारमा ववपक्षी पररषदद्वारा लनवेदकका िफम बाट लनयकु्त मध्य्ि धारमा ववपक्षी पररषदद्वारा लनवेदकका िफम बाट लनयकु्त मध्य्ि 
अयोग्य भएको वा लनजिे लनष्पक्ष रुपिे काम नगरी कुनै पक्षप्रलि झकुाव राखेको भने्न समेि अयोग्य भएको वा लनजिे लनष्पक्ष रुपिे काम नगरी कुनै पक्षप्रलि झकुाव राखेको भने्न समेि 
आधाआधारमा लनजिाई मध्य्िबाट हटाउन ु पने कुने ववश्वसनीरमा लनजिाई मध्य्िबाट हटाउन ु पने कुने ववश्वसनीय र मनालसव आधार लनवेदकिे य र मनालसव आधार लनवेदकिे 
लनवेदन पत्रमा खिुाउन सकेलनवेदन पत्रमा खिुाउन सकेको को देख्खंदैन देख्खंदैन भभनेने  उल्िेख्खि आधारमा मध्य्ििाई हटाउन ु पने उल्िेख्खि आधारमा मध्य्ििाई हटाउन ु पने 
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अव्िामा सोही ऐनको दफा अव्िामा सोही ऐनको दफा ११ ११ अनसुार छुटै्ट कारवाही चिाउन ुपनेमा लनवेदकिे त्सयसिफम  कुनै अनसुार छुटै्ट कारवाही चिाउन ुपनेमा लनवेदकिे त्सयसिफम  कुनै 
कारवाही चिाएको भने्न पलन देख्खंदैन । कारवाही चिाएको भने्न पलन देख्खंदैन ।     

1166..  ववपक्षी लनमामण व्यवसायीहरुबाट ववपक्षी लनमामण व्यवसायीहरुबाट लनलनयकु्त मध्य्ि आख्शष अलधकारी र लनवेदकका िफम बाट यकु्त मध्य्ि आख्शष अलधकारी र लनवेदकका िफम बाट 
ववपक्षी पररववपक्षी पररषदद्वारा लनयकु्त मध्य्ि भोिा छत्सकुिीिे षदद्वारा लनयकु्त मध्य्ि भोिा छत्सकुिीिे डा.डा.  ऋवषऋवषकेशकेश  वाग्िेिाई मूवाग्िेिाई मूतय मध्य्ि तय मध्य्ि 
लनयखु्क्त गरीलनयखु्क्त गरी  मध्य्िमध्य्ि  वट्रवनुिको वट्रवनुिको प्रारख्म्भक बैठकप्रारख्म्भक बैठक  लमलिलमलि  2079/12/24   (2079/12/24   (7 अवप्रि 7 अवप्रि 
20232023))  मा ब्ने िय गरी लनवेदकिाई जानकारी गराएकोमा उक्त बैठकमा लनवेदक कम्पनी मा ब्ने िय गरी लनवेदकिाई जानकारी गराएकोमा उक्त बैठकमा लनवेदक कम्पनी 
उपख््िि नभएपलछ उपख््िि नभएपलछ पनुः लमलिपनुः लमलि  20792079//12/26 (12/26 (9 अवप्रि 20239 अवप्रि 2023))  मा मा प्रारख्म्भक बैठक ब्ने प्रारख्म्भक बैठक ब्ने 
जानकारी समेजानकारी समेि पठाि पठाइएकोमा इएकोमा लनवेदकिे चालनवेदकिे चासो नदेखाएसो नदेखाएकोिे कोिे सनुवुाईको सनुवुाईको प्रकृया अगालडप्रकृया अगालड  बढाबढाई ई 
लनवेदकलनवेदकिािाई ई SSaatteemmeenntt  ooff  DDeeffeennccee  aanndd  CCoouunntteerr  CCllaaiimm  पेश पेश गनमगनम  समय ददसमय ददइएको र त्सयसको इएको र त्सयसको 
जानकारी जानकारी पररषदिे हिुाक माफम िपररषदिे हिुाक माफम ि  रख्ज�ी गरी सूचना पठाउंरख्ज�ी गरी सूचना पठाउंदादा  नबझेुको र इमेि माफम ि नबझेुको र इमेि माफम ि 
जानकारी गराउाँदाजानकारी गराउाँदासमेिसमेि  सम्पकम मा नआएसम्पकम मा नआएपलछ पलछ मध्य्ि पररषदिे लमलि 2080/04/मध्य्ि पररषदिे लमलि 2080/04/30 मा 30 मा 
राव�य ्िरको दैलनक पराव�य ्िरको दैलनक पलत्रकामा प्रलिवाद पेश गनम सचुना लत्रकामा प्रलिवाद पेश गनम सचुना प्रकाशन प्रकाशन गरेकोगरेको  भन्नेभन्ने  देख्खदेख्खएकोिे एकोिे 
उल्िेख्खि काम कारवाही कानून प्रलिकूि रहेको भने्न देख्खएन । उल्िेख्खि काम कारवाही कानून प्रलिकूि रहेको भने्न देख्खएन ।   

1177..  यसैिे यसैिे मध्य्ििामध्य्ििा ऐन,  ऐन, २०५५ २०५५ को दफा को दफा ३३  को उपदफा को उपदफा (१) (१) मा भएको कानूनी व्यव्िा, मा भएको कानूनी व्यव्िा, 
लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायी ववच भएको सम्झौिाको दफा 30.1 मा भएको लनवेदक कम्पनी र ववपक्षी लनमामण व्यवसायी ववच भएको सम्झौिाको दफा 30.1 मा भएको 
व्यव्िा र ववपक्षी पररषदको मध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम व्यव्िा र ववपक्षी पररषदको मध्य्ििा कायमववलध सम्बन्धी लनयमाविी, 2072 को  लनयम 
१८ १८ मा भएको ब्यव्िा समेिको आधारमा मा भएको ब्यव्िा समेिको आधारमा ववपक्षीववपक्षी  पररषदिे लनवेदकको िफम बाट पररषदिे लनवेदकको िफम बाट भोिा भोिा 
छत्सकुिीिाई छत्सकुिीिाई मध्य्ि मध्य्ि लनयकु्तलनयकु्त  गरेको पत्र र गरेको पत्र र लनणमय एवं लनणमय एवं लनज समेििे डा. ऋवषकेश वाग्िेिाई लनज समेििे डा. ऋवषकेश वाग्िेिाई 
मतुय मध्य्ि मतुय मध्य्ि लनयखु्क्त लनयखु्क्त गरेको लनणमय एवं गरेको लनणमय एवं त्सयसरी त्सयसरी गदठगदठि ि ववपक्षी ववपक्षी मध्य्िमध्य्ि  वट्रवनुिको वट्रवनुिको प्रारख्म्भक प्रारख्म्भक 
बैठकको लनणमय ििा प्रकाख्शि सूचना र सो को आधारमा भएकाबैठकको लनणमय ििा प्रकाख्शि सूचना र सो को आधारमा भएका  भए गरेको काम कारवाही भए गरेको काम कारवाही 
गैरकानूनीगैरकानूनी  मान्न नलमल्ने हुाँदा उख्ल्िख्खि काम कारवाही उत्सप्रषेणको आदेशद्वारा मान्न नलमल्ने हुाँदा उख्ल्िख्खि काम कारवाही उत्सप्रषेणको आदेशद्वारा बदर गरीबदर गरी  र उक्त र उक्त 
मध्य्िमध्य्ि  वट्रवनुििाई वट्रवनुििाई वववाद सनुवुाई र लनरोपणवववाद सनुवुाई र लनरोपणको कुनै कायम नगनुम नगराउन ु भको कुनै कायम नगनुम नगराउन ु भनी नी प्रलिषेधको प्रलिषेधको 
आदेश जारी आदेश जारी हनु ुपने अव्िा हनु ुपने अव्िा देख्खएनदेख्खएन  ।।  

1188..  अिः अिः मालि वववेख्चि आधारमालि वववेख्चि आधार  रर  कारणबाटकारणबाट  लनवेदन माग बमोख्जमको आदेश जारी गनुमपने लनवेदन माग बमोख्जमको आदेश जारी गनुमपने 
अव्िाको ववद्यमानिा रहेको नदेख्खाँदा प्र्ििु ररट लनवेदन खारेज हनेु ठहछमअव्िाको ववद्यमानिा रहेको नदेख्खाँदा प्र्ििु ररट लनवेदन खारेज हनेु ठहछम  ।।  अरुमा िपलसि अरुमा िपलसि 
बमोख्जम गनूमबमोख्जम गनूम। ।   

  

िपलसि खण्डिपलसि खण्ड  

11..  सरोकारवािािे प्र्ििु फैसिाको सरोकारवािािे प्र्ििु फैसिाको प्रलिलिवपप्रलिलिवप  माग गरे उच्च अदािि लनयमाविी, 2073 माग गरे उच्च अदािि लनयमाविी, 2073 
को लनयम 120 बमोख्जमको लनयम 120 बमोख्जम  प्रलिलिवपप्रलिलिवप  ददनू ।ददनू ।  

22..  फैसिा प्रमाणीकरण भएको फैसिा प्रमाणीकरण भएको सूचना टााँस गरीसूचना टााँस गरी  यस अदाििको वेभसाइटमायस अदाििको वेभसाइटमासमेिसमेि  प्रकाशन प्रकाशन 
गनूम ।गनूम ।  



96

Volume: 33NEPCA Bi-Annual Magazine

 

अमन मत्स्य फामम लि.को अख्तियार प्राप्त भई आफ्नो हकमा समेि शकुन्ििा कुमारी यादव  ववरुद्द िलििपरु महानगरपालिका वडा नं. ख््िि नेपाि मध्यसििा पररषद समेि, ववषयः- 
उत्सप्रेषण समेि, म�ुा नं॰ 080-WO-0365, पषृ्ट 12 मध्येको पषृ्ट 12 

33..  प्र्ििु प्र्ििु आदेश ववद्यिुीय प्रणािीमा अपिोड गरी प्र्ििु ररट लनवेदनको आदेश ववद्यिुीय प्रणािीमा अपिोड गरी प्र्ििु ररट लनवेदनको दायरीको िगि दायरीको िगि 
कट्टा गरी लमलसि लनयमानसुार अलभिेख शाखामा बझुाकट्टा गरी लमलसि लनयमानसुार अलभिेख शाखामा बझुाई ई ददनू ।ददनू ।        

                      
                    

          सदुशमनराज पाण्डेसदुशमनराज पाण्डे                                                                      
              न्यायाधीशन्यायाधीश  

उक्त उक्त रायमारायमा  सहमि छुसहमि छु।।  

  

          हररप्रसाद पौडेिहररप्रसाद पौडेि                                                        
              न्यायाधीशन्यायाधीश  

फैसिा िेखनमा सहयोग गफैसिा िेखनमा सहयोग गनेःनेः  
इजिास अलधकृिइजिास अलधकृि::  शान्िा पौडेिशान्िा पौडेि   
कम्प्यटुर टाईप गने: कम्प्यटुर टाईप गने: बसन्ि दशमनधारीबसन्ि दशमनधारी  
इलि संइलि संववि्ि ् २०२०8080  सािसाि  पषु पषु 44  गिे रोज गिे रोज 44  शभुम्शभुम ् ............................................................................................।।  
फैसिा प्रमाणीकरण लमलिफैसिा प्रमाणीकरण लमलि  र द्िखिः र द्िखिः       न्यायाधीश   न्यायाधीश         अदाििको छापअदाििको छाप  
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मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  1 

  
  
  
  
  

श्रीश्री   
उच्चउच्च  अदालिअदालि   पाटिपाटि   

िंयकु्तिंयकु्त  इजलािइजलाि   
        इजलािइजलाि  िंिं..   1010  

माििीयमाििीय  न्त्यान्त्यायायािीििीि  श्रीश्री  मिुेन्त्रप्रिाद अिस्थीमिुेन्त्रप्रिाद अिस्थी  
माििीयमाििीय  न्त्यायािीिन्त्यायािीि  श्रीश्री  हेमन्त्ि रािलहेमन्त्ि रािल  

फैिलाफैिला   
मदु्ा िं.मदु्ा िं.  080080--FFJJ--00010001  

  सिर्ासिर्ायय  िंिं..  434434  
मदु्ा:मदु्ा:--  मध्यस्थिामध्यस्थिा।।   

श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रश्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि िाददङ शजल्ला, सिसिसि िाददङ शजल्ला, 
सिलकण्ठ गा.वि.ि. िडा िं.5 घर भई हाल काठमाडौँ शजल्ला, काठमाडौँ सिलकण्ठ गा.वि.ि. िडा िं.5 घर भई हाल काठमाडौँ शजल्ला, काठमाडौँ 
महािगरपासलका िडा िं.4 बस्िे श्याम कुमार शे्रष्टमहािगरपासलका िडा िं.4 बस्िे श्याम कुमार शे्रष्ट  ----------------------------------------------------11  

  
  

सििेदकसििेदक  

विविरुद्धरुद्ध   
िेपाल िरकार, भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट, िेपाल िरकार, भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट, 
लसलिपुलसलिपरु र ----------------------------------------------------------------------------------------------------------------------------------11  

  

विपक्षीविपक्षी  
  

मध्यस्थिा भएको स्थािमध्यस्थिा भएको स्थाि  ::--  DDRRCC,,  NNeeppaall,,  MMaahhaarraajjgguunngg,,  KKaatthhmmaanndduu  

सिर्ाय गिे मध्यस्थसिर्ाय गिे मध्यस्थ    ::--  राज ुमाि सिंह मल्ल (एकल मध्यस्थ)राज ुमाि सिंह मल्ल (एकल मध्यस्थ)  

सिर्ाय समसिसिर्ाय समसि      ::--  2080/2/292080/2/29  

पिुरािेदि दिाा समसिपिुरािेदि दिाा समसि    ::--  2080/42080/4//22      

  

मध्यस्थिा ऐिमध्यस्थिा ऐि,,  २०५५ २०५५ को दफा को दफा ७७  बमोशजमबमोशजम  यियि  अदालिअदालिकोको  क्षेरासिकार सभर सििेदिपरक्षेरासिकार सभर सििेदिपर  

दायरदायर  हिुहिु  आएकोआएको  प्रस्ििुप्रस्ििु  मदु्ामदु्ाकोको  िंशक्षप्तिंशक्षप्त  िथ्यिथ्य  एिंएिं  यि अदालिको यि अदालिको आदेिआदेिर िपसिल र िपसिल यियि  प्रकारप्रकार  छछ::--  

िथ्य खण्डिथ्य खण्ड  

11..  विपक्षी र ियकु्त उपक्रम विपक्षी र ियकु्त उपक्रम सबचसबच  भएको उक्त करार िमझैिा कायाान्त्ियिकोभएको उक्त करार िमझैिा कायाान्त्ियिको  शिशिलशिलामा विलशिलामा वििाद िाद 
उत्पन्न भई िम्झैिा उत्पन्न भई िम्झैिा GGCCCC  को प्रकरर् िं. को प्रकरर् िं. २३ २३ बमोशजम आपसिबमोशजम आपसि  िमझदारीबाट वििादको िमािाि िमझदारीबाट वििादको िमािाि 
हिु ििकहिु ििकीीीी  GGCCCC  को प्रकरर् िं. को प्रकरर् िं. २३ २३ र र SSCCCC  प्रकरर्प्रकरर्  २३.२ २३.२ बमोशजम बमोशजम AAddjjuuddiiccaattiioonn  मा गई मा गई 
एकल मध्यस्थ श्री महेन्त्र बहादरु गरुुङबाट समसि एकल मध्यस्थ श्री महेन्त्र बहादरु गरुुङबाट समसि २०७८/११/१३ २०७८/११/१३ मा सियोक्ताको िहभासगिा मा सियोक्ताको िहभासगिा 
र शजम्मेिारी भएकै र शजम्मेिारी भएकै देशखिे हुदेशखिे हीु ी दादा  सििेदकले भकु्तािी पाउि मिासिब ठहछा भिी अिाडा भएको सििेदकले भकु्तािी पाउि मिासिब ठहछा भिी अिाडा भएको 
सथयो। िो अिाडासथयो। िो अिाडा  शचत्तशचत्त  िबझुाई सियोक्ता अििबझुाई सियोक्ता अिीीीी  सििेदक पिु सििेदक पिु GGCCCC  को प्रकरर् िं. को प्रकरर् िं. २५ २५ र र SSCCCC  

प्रकरर्प्रकरर्  २५.४ २५.४ बमोशजम बमोशजम AArrbbiittrraattiioonn  गई सियोक्ताले भिेबमोशजम एकल मध्यस्थ श्री राजुगई सियोक्ताले भिेबमोशजम एकल मध्यस्थ श्री राज  ु माि सिंह माि सिंह 

g]kfn dWo:ytf kl/ifb -NEPCA_ af6} k'gMdWo:ytf ug]{ ul/ dWo:ysf] lg0f{o ab/ x'g] . kIfx?nfO{ g]kfn 
dWo:ytf kl/ifb -NEPCA_ df xflh/ x'g k7fpg] .
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मल्लबाट समसि मल्लबाट समसि २०८०/०२/२९ २०८०/०२/२९ मामा रटु रटुशीशीपपीूीूर्ा अिाडा हिुर्ा अिाडा हिु  गएको सथयो।गएको सथयो।  िम्झैिामा मध्यस्थको िम्झैिामा मध्यस्थको 
िंतया उल्लेख िभएमा मध्यस्थिा ऐििंतया उल्लेख िभएमा मध्यस्थिा ऐि,,  २०५५ २०५५ को दफा को दफा ५५  रर  ६६  बमोशजम िबमोशजम िीीीीि िदस्यीय ि िदस्यीय 
मध्यस्थिा न्त्यायसिकरर् गठि हिु पिे मध्यस्थिा न्त्यायसिकरर् गठि हिु पिे भएिापसि भएिापसि प्रस्ििु वििादप्रस्ििु वििाद  िमािाि िमािाि को लागको लागशीशी  एकल एकल 
मध्यस्थ राज ु माि सिंह मल्ल रहेको मध्यस्थिा गठि भएकोमध्यस्थ राज ु माि सिंह मल्ल रहेको मध्यस्थिा गठि भएको  सथयोसथयो।।  एकल िदस्य रहेको एकल िदस्य रहेको 
मध्यस्थिा न्त्यामध्यस्थिा न्त्यायायासिकरर् िमक्ष सििेदक सिमाार् व्यििायीसिकरर् िमक्ष सििेदक सिमाार् व्यििायी  ियकु्त उपक्रम (दािी किाा) बाट सिम्िियकु्त उपक्रम (दािी किाा) बाट सिम्ि  
अििुारको बु दाहरुमा दािी पेअििुारको बु दाहरुमा दािी पेिि  गररएकोगररएको  सथयो।सथयो।  aa))  CCllaaiimm  ffoorr  ppaayymmeenntt  ooff  OOuuttssttaannddiinngg  QQuuaannttiittyy  

ooff  IIPPCC  NNoo..  1155  ((wwiitthhoouutt  VVAATT))  ..................  RRSS..  9999,,5566,,445566..7733,,  bb))  CCllaaiimm  ooff  tthhee  iinntteerreesstt  oonn  LLaattee  

PPaayymmeenntt  ooff  OOuuttssttaannddiinngg  BBiillll,,  IIPPCC::1155  ((wwiitthhoouutt  VVAATT))....................  RRss..1155,,7777,,221111..8866,,  cc))  BBaannkk  

CCoommmmiissssiioonn  ffoorr  iissssuurraannccee  aanndd  rreenneewwaall  ooff  PPBBGG..........................  RRss..2244,,2288,,119911..2255,,  dd))  PPrreemmiiuumm  ffoorr  

iissssuurraannccee  aanndd  rreenneewwaall  ooff  IInnssuurraannccee  PPoolliiccyy..............................  RRss..2211,,1100,,000000..0000  TToottaall  CCllaaiimm  aammoouunntt  

RRss..  11,,6600,,7711,,885599..  8844  ((wwiitthhoouutt  VVAATT))  । । सििेदक सिमाार् व्यििायी ियकु्त उपक्रम (दािीकिाा) सििेदक सिमाार् व्यििायी ियकु्त उपक्रम (दािीकिाा) 
बाट पेबाट पेिि  गरेकोगरेको  दािीमा विपक्षी सियोक्ताबाट दािीलाई पदािीमा विपक्षी सियोक्ताबाट दािीलाई पीूीूर्ािााः अस्िीकार गरर्ािााः अस्िीकार गरीीीी  प्रसििाद पेप्रसििाद पेि ि 
भएको भएको सथयोसथयो।।  उपरोक्त दािी एिउपरोक्त दािी एिम्म ् प्रसििाद भएको वििादमा मध्यस्थ न्त्यायसिकरर्बाट समसिप्रसििाद भएको वििादमा मध्यस्थ न्त्यायसिकरर्बाट समसि  

२०८०/०२/२९ (२०८०/०२/२९ (1122  जिु जिु 22002233))  मा सिर्ाय हु दा मुमा सिर्ाय हु दा मलुि सिम्िसलशखि सिर्ाय भएको छ।लि सिम्िसलशखि सिर्ाय भएको छ।  aa))  SSOOCC--

11::  PPaayymmeenntt  ooff  OOuuttssttaannddiinngg  QQuuaannttiittyy  ((IIPPCC--1155))..  TThhee  ccoonnttrraaccttoorr  iiss  nnoott  eennttiittlleedd  ttoo  tthhee  PPaayymmeenntt  ooff  

tthhee  OOuuttssttaannddiinngg  QQuuaannttiittyy  ((IIPPCC--1155))  ooff  NNRRss..  9999,,5566,,445566..7733  ((WWiitthhoouutt  VVAATT))  bb))  SSOOCC--22::  PPaayymmeenntt  

ooff  IInntteerreesstt  oonn  LLaattee  PPaayymmeenntt  ooff  OOuuttssttaannddiinngg  QQuuaannttiittyy  ((IIPPCC--1155))..  TThhee  ccoonnttrraaccttoorr  iiss  nnoott  eennttiittlleedd  

ttoo  tthhee  PPaayymmeenntt  ooff  IInntteerreesstt  oonn  LLaattee  PPaayymmeenntt  ooff  tthhee  OOuuttssttaannddiinngg  QQuuaannttiittyy  ((IIPPCC--1155))  ooff  NNRRss..  

11,,557777,,221111..8866  ((WWiitthhoouutt  VVAATT)),,  cc))  SSOOCC--33::  RReeiimmbbuurrsseemmeenntt  ffoorr  RReenneewwaall  ooff  PPBBGG  aass  wweellll  aass  tthhee  

PPrreemmiiuumm  ffoorr  IIssssuuaannccee  aanndd  RReenneewwaall  ooff  IInnssuurraannccee  PPoolliiccyy  ((IIPPCC--1155))..  TThhee  ccoonnttrraaccttoorr  iiss  nnoott  

eennttiittlleedd  ttoo  tthhee  PPaayymmeenntt  ooff  RReeiimmbbuurrsseemmeenntt  ffoorr  tthhee  RReenneewwaall  ooff  PPBBGG  ooff  NNRRss..  2244,,2288,,119911..2255  aass  

wweellll  aass  tthhee  PPrreemmiiuumm  ffoorr  IIssssuuaannccee  aanndd  RReenneewwaall  ooff  IInnssuurraannccee  PPoolliiccyy  ooff  NNRRss..  2211,,1100,,000000..0000..  
उपरोक्त बमोशजमको भएको मध्यस्थको सिर्ायमा मध्यस्थलाई िशुम्पएको ििाउपरोक्त बमोशजमको भएको मध्यस्थको सिर्ायमा मध्यस्थलाई िशुम्पएको ििा  प्रसिकप्रसिकीूीूल र ल र 
िािाजसिक वहि र िीसि प्रसिकुल भई मध्यस्थिा ऐििािाजसिक वहि र िीसि प्रसिकुल भई मध्यस्थिा ऐि,,  २०५५ २०५५ को दफाको दफा  ३०(१)३०(१)  २(२(ग)ग)  ३(३(ख) को ख) को 
अिस्था भएकाले सििेदिकको मागबमोशजम आदेि जारीअिस्था भएकाले सििेदिकको मागबमोशजम आदेि जारी  हिुपुिे हिुपुिे बेबेहोरा सिम्मििुार होरा सिम्मििुार प्र�याउ दछुप्र�याउ दछु।।  

((ii))  सििेदकको सििेदकको सििेदि मागबमोशजम आदेि हिुे कािसििेदि मागबमोशजम आदेि हिुे कािीूीूिीिी,,  िैदाशन्त्िक आिारहरुिैदाशन्त्िक आिारहरु;;  ((क) िािाजसिक क) िािाजसिक 
खररद ऐिखररद ऐि,,  २०६३२०६३,,  ((ख) िािाजसिक खररद सियमािलीख) िािाजसिक खररद सियमािली,,  २०६४२०६४,,  ((ग) मलुकुी देिािी िंवहिाग) मलुकुी देिािी िंवहिा,,  
२०७४२०७४,,  ((घ) मध्यस्थिा ऐिघ) मध्यस्थिा ऐि,,  २०५५२०५५,,  ((ङ) प्रमार् ऐिङ) प्रमार् ऐि,,  २०३१२०३१,,  ((च) िपेाल कािूि व्यातया च) िपेाल कािूि व्यातया 
िम्बन्त्िी ऐििम्बन्त्िी ऐि,,  २०१०२०१०,,  ((छ) छ) TThhee  PPrriinncciippllee  ooff  GGoooodd  FFaaiitthh,,  ((ज) दावयत्ि अिलम्बि गिे िम्झौिा ज) दावयत्ि अिलम्बि गिे िम्झौिा 
((AAggrreeeemmeenntt  ttoo  AAssssuummee  OObblliiggaattiioonn)),,  ((झ) अन्त्यावयक िमवृद्धको फाइदाको सिद्धान्त्ि (झ) अन्त्यावयक िमवृद्धको फाइदाको सिद्धान्त्ि (DDooccttrriinnee  ooff  

UUnnjjuusstt  EEnnrriicchhmmeenntt))  ((ञ) िैि अपेक्षाको सिद्वान्त्ि (ञ) िैि अपेक्षाको सिद्वान्त्ि (PPrriinncciippllee  ooff  LLeeggiittiimmaattee  EExxppeeccttaattiioonn)),,  ((ट) ट) 
CCoonnttrraa  PPrrooffeerreenntteemm  RRuullee,,  ((ठठ))  PPrriinncciippllee  ooff  IIlllleeggaalliittyy  aanndd  PPuubblliicc  MMoorraalliittyy  &&  jjuussttiiccee..  ((ड) ड) 
UUnnffoorreesseeeeaabbllee  EEvveennttss  ((ढढ))  TThhee  PPrreevveennttiioonn  PPrriinncciippllee,,  ((iiii))  सििेदक/दािीकिााले मध्यस्थ िाम ुपेि सििेदक/दािीकिााले मध्यस्थ िाम ुपेि 
गरेको दािी पवु� हिुे सिम्िाििुारको आिारहरु रहेकोमा िम्झौिा एिम ्कािूिको अपव्यातया गरी गरेको दािी पवु� हिुे सिम्िाििुारको आिारहरु रहेकोमा िम्झौिा एिम ्कािूिको अपव्यातया गरी 
िनु्त्य आदेि िा मािनु्त्य आदेि िा मागदािी िनु्त्य हिुेगरी सिर्ाय भएको अिस्था गदािी िनु्त्य हिुेगरी सिर्ाय भएको अिस्था छछ।।  ((iiiiii))  ठेक्काको िम्पूर्ा वििरर् र ठेक्काको िम्पूर्ा वििरर् र 
घटिाक्रमहरु िंशक्षप्त र बु दागि रुपमा सिम्िाििुारको िासलकामा समसिल िंलग्ि रहेको घटिाक्रमहरु िंशक्षप्त र बु दागि रुपमा सिम्िाििुारको िासलकामा समसिल िंलग्ि रहेको छछ। । 
कामकाया िापि प्राप्त गिुापिे रकमको िम्बन्त्िमााः अ) दािीकिााको (दािी िं.1) पवहलो दािीमा कामकाया िापि प्राप्त गिुापिे रकमको िम्बन्त्िमााः अ) दािीकिााको (दािी िं.1) पवहलो दािीमा 
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 श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्ट विरुद्ध भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट लसलिपरु िमेि, 
मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  3 

रहेको विरहेको विषयमा िम्झौिाििुारको 15 औ ंरसिङ सबलको काया िापि रकम भकु्तािी प्राप्त गिुापिे षयमा िम्झौिाििुारको 15 औ ंरसिङ सबलको काया िापि रकम भकु्तािी प्राप्त गिुापिे 
विषय रहेको छ। उक्त दािीमा 15 औ ँरसिङ सबलको भकु्तािी विषय रहेको छ। उक्त दािीमा 15 औ ँरसिङ सबलको भकु्तािी GGCCCC  41 बमोशजम गिुाहिु समसि 41 बमोशजम गिुाहिु समसि 
2077/3/1 मा 2077/3/1 मा GGCCCC  40 बमोशजम सििेदि पेि गरेको सथयौँ। हामीले 40 बमोशजम सििेदि पेि गरेको सथयौँ। हामीले ““BBoonnaa  FFiiddee””  UUttmmoosstt  

GGoooodd  FFaaiitthh  aanndd  GGoooodd  IInntteennttiioonn  राखी सिमाार्कायाहरु िम्पन्न भई गरी सियोक्ताबाट ििेक्षर् ि गै राखी सिमाार्कायाहरु िम्पन्न भई गरी सियोक्ताबाट ििेक्षर् ि गै 
प्रमाशर्करर् पषु्ट् याप्रमाशर्करर् पषु्ट् याई हिुे प्रमार् कागजाििवहिको विजक पेि गरेकोमा िािाजसिक खररद ऐि, ई हिुे प्रमार् कागजाििवहिको विजक पेि गरेकोमा िािाजसिक खररद ऐि, 
2063 को दफा 57 मा िािाजसिक सिकायले सबल सबजकको भकु्तािी खररद2063 को दफा 57 मा िािाजसिक सिकायले सबल सबजकको भकु्तािी खररद  िम्झैिाको िम्झैिाको 
अिअिशीशीिमा रहिमा रहीीीी  िोवकएबमोशजम ददि ु पिोवकएबमोशजम ददि ु पिे भने्न व्यिस्था गरेको छ भिेिे भने्न व्यिस्था गरेको छ भिे  िािाजसिक खररद िािाजसिक खररद 
सियमािलीसियमािली,,  २०६४ २०६४ को सियम को सियम १२३ १२३ को उपसियम को उपसियम (३) (३) मा मा पेिपेि  भएको विलभएको विल  सबजक र कागजाि सबजक र कागजाि 
िम्बशन्त्िि असिकारीले िम्बशन्त्िि असिकारीले ३० ३० ददि सभर स्िीकृि गरी खररदददि सभर स्िीकृि गरी खररद  िम्झैिाििुार अििुार िम्झैिाििुार अििुार GGCCCC  ४१.१ ४१.१ 
बमोशजमबमोशजम  िािाजसिक सिकायले त्यस्िो विलिािाजसिक सिकायले त्यस्िो विल  सबजकको िोही अिसिसभर सबजकको िोही अिसिसभर भकु्तािीिमेि गिुा पिेछ भने्न भकु्तािीिमेि गिुा पिेछ भने्न 
व्यव्यिस्था रहेकोिस्था रहेको  अिस्थामा िमेि लामोिमयअिस्थामा िमेि लामोिमयिम्म सििेदकलाई सियोक्ताबाट प्राप्त गिुापिेिम्म सििेदकलाई सियोक्ताबाट प्राप्त गिुापिे  जम्मा रकम जम्मा रकम 
रुरु..  ३३,,८८८८,,११११,,८३५.०४ ८३५.०४ (भ्याट बाहेक) मध्ये रु(भ्याट बाहेक) मध्ये रु..  २२,,८८८८,,४८४८,,१२५.४८ १२५.४८ (भ्याट(भ्याट  बाहेक) रकम बाहेक) रकम 
मारको सबजक स्िीकृि गरमारको सबजक स्िीकृि गरीीीी  भराईभराई  ददिे सिर्ायमा हामी सििेदकलेददिे सिर्ायमा हामी सििेदकले  स्िीकार गरस्िीकार गरीेीेका सथयौका सथयौी ी   िर िर 
AAddjjuuddiiccaattiioonn  मा मा IIPPCC--1155  र त्यिको व्याजर त्यिको व्याज,,  बैंकबैंक  ग्यारेग्यारेण्टीण्टी  र बीमा िीसिको वप्रसमयम िम्बन्त्िमा र बीमा िीसिको वप्रसमयम िम्बन्त्िमा 
आंशिक अिाडाआंशिक अिाडा  प्रदाि गरेप्रदाि गरेको भकु्तािी गिे शजम्मेिारी सिको भकु्तािी गिे शजम्मेिारी सिकायिमेि यवकिका िाथ ििोवकएकोकायिमेि यवकिका िाथ ििोवकएको  हु दा हु दा 
उक्त सिर्ायमाउक्त सिर्ायमा शचत्त िबझुी मध्यस्थिा सियकु्त शचत्त िबझुी मध्यस्थिा सियकु्तशीशी  गररएको सथयोगररएको सथयो भिे भिे  मध्यस्थिाबाट हामी सििेदकले मध्यस्थिाबाट हामी सििेदकले 
दािी गरेको दािीमा कुिै पसि दािी अस्िीकार गरीदािी गरेको दािीमा कुिै पसि दािी अस्िीकार गरी  गरेको सिर्ायगरेको सिर्ाय  रुरटुटशीशीपपीूीूर्ा रहेको छ।र्ा रहेको छ।  आआ))  
सििेदकबाट िम्पन्न भएसििेदकबाट िम्पन्न भए  गरेका कायाहरुको भकु्तािी गिुापिे गरगरेका कायाहरुको भकु्तािी गिुापिे गरीीीी  सिर्ायसिर्ाय  गिुापिेमा िम्झैिाको गिुापिेमा िम्झैिाको 
बशखालाप गई करार बमोशजम दायबशखालाप गई करार बमोशजम दायशीशीत्िमा िपिे भिी भएकोत्िमा िपिे भिी भएको  सिर्ाय िम्झैिा एिसिर्ाय िम्झैिा एिम्म्  प्रचसलि कािप्रचसलि कािीूीूि ि 
प्रसिकुल हिुप्रसिकुल हिु,,  जबकी करार िम्झैिाको दफाजबकी करार िम्झैिाको दफा  ३० ३० ले समिले समिशीशी  २०७७/०६/०६ २०७७/०६/०६ को िम्झौिा िथा को िम्झौिा िथा 
िहमसिलाई करारको असभन्न अिहमसिलाई करारको असभन्न अङ्ङ्गकै रुपमागकै रुपमा  हिु े हुहिु े हुी ी दादा,,  िागाजुाि िगरपालिागाजुाि िगरपालशीशीकाले िम्झौिा काले िम्झौिा 
बमोशजम दायबमोशजम दायशीशीत्ि बहि िगरेकोत्ि बहि िगरेको  देशखएकाले िडक विभागलाई देशखएकाले िडक विभागलाई समसिसमसि  २०७७/०६/०६ २०७७/०६/०६ को को 
िम्झौिाबमोशजम दायिम्झौिाबमोशजम दायशीशीत्ि बहित्ि बहि  गिुा िपिे भिी िडक सडसभजि कायाालय आफ्िो दावयत्िबाट गिुा िपिे भिी िडक सडसभजि कायाालय आफ्िो दावयत्िबाट 
उशम्किे छुट कािउशम्किे छुट कािीूीूिििि  हदैुि र हदैुि र समसिसमसि  २०७७/०६/०६ २०७७/०६/०६ को सलशखि िहमसि स्िित्र प्रकृसिको को सलशखि िहमसि स्िित्र प्रकृसिको 
िमिमी्ी्झौिा मान्नझौिा मान्न  िसमल्िे हुिसमल्िे हुी ी दादा,,  दावयत्ि अिलम्बि गिे िम्झौिा (दावयत्ि अिलम्बि गिे िम्झौिा (AAggrreeeemmeenntt  ttoo  AAssssuummee  

OObblliiggaattiioonn//AAssssuummppttiioonn  ooff  OObblliiggaattiioonn))  आकवषाि हिुे िाथआकवषाि हिुे िाथीैीै  मलुकुी देिािीमलुकुी देिािी  िंवहिािंवहिा,,  २०७४ २०७४ दफा दफा 
६६४(२)(६६४(२)(ख) अिशुचि िम्िृख) अिशुचि िम्िृवद्धवद्ध  ((DDooccttrriinnee  ooff  UUnnjjuusstt  EEnnrriicchhmmeenntt))  बमोशजम पसि मध्यस्थले करारबमोशजम पसि मध्यस्थले करार  
िमझौिाको वििादमािमझौिाको वििादमा,,  पक्षहरूले गरेकोपक्षहरूले गरेको  िम्झौिाको ििा र व्यिस्थािम्झौिाको ििा र व्यिस्था  भन्त्दा िावहर गएर भन्त्दा िावहर गएर AAwwaarrdd  ददि ददि 
ििक्िेििक्िे,,  िर ददएकोिर ददएको  खण्डमा जिबाट कािखण्डमा जिबाट कािीूीूिी प्रश्नको उत्पन्न हिुे हु दा उक्त सिर्ायको हदिम्मिी प्रश्नको उत्पन्न हिुे हु दा उक्त सिर्ायको हदिम्म  

मध्यस्थको सिर्ाय बदर हिु पिे प्र� छ।मध्यस्थको सिर्ाय बदर हिु पिे प्र� छ।  इइ))  हामी सिमाार् व्यििायीले अिल सियिको सिद्धान्त्ि हामी सिमाार् व्यििायीले अिल सियिको सिद्धान्त्ि 
((PPrriinncciippllee  ooff  GGoooodd  FFaaiitthh))  बमोशजम सियोक्ताको बमोशजम सियोक्ताको आआग्रहग्रह,,  अिरुोि र िंिेक्षर् ि गै प्रमाशर्करर् गरीअिरुोि र िंिेक्षर् ि गै प्रमाशर्करर् गरी  
िहभागी िहभागी भै सिमाार् कायाको िम्पन्निामा पगेुको हो। सियोक्ताको प्रत्यक्षभै सिमाार् कायाको िम्पन्निामा पगेुको हो। सियोक्ताको प्रत्यक्ष  िंलिंलग्िग्ििा र आग्रह िा र आग्रह 
बमोशजम िै हामी सिमाार् व्यििायीले कामकाया गिे गरेकाबमोशजम िै हामी सिमाार् व्यििायीले कामकाया गिे गरेका  सथयौं। हामसथयौं। हामीीीी  सिमाार् व्यिायीले सिमाार् व्यिायीले 
अिल सियि राखअिल सियि राखीीीी  कुिै पकुिै पीूीूिााग्रहहरु िराखिााग्रहहरु िराखीीीी  सिमाार्काया गरेको सथयौं भिे मध्यस्थले करार सिमाार्काया गरेको सथयौं भिे मध्यस्थले करार 
िम्झैिािम्झैिा,,  कािकािीूीूिी प्रश्न रिी प्रश्न र  िािाजसिक वहि िा ििािाजसिक वहि िा िीीीीसि प्रसिकुल (सि प्रसिकुल (AAwwaarrdd))  सिर्ाय रटुसिर्ाय रटुशीशीपूर्ा भएकालेपूर्ा भएकाले  
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 श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्ट विरुद्ध भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट लसलिपरु िमेि, 
मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  4 

मध्यस्थको सिर्ाय बदर हिुमध्यस्थको सिर्ाय बदर हिुीुीुपिे प्र� पिे प्र� छछ।।  िमयमा भकु्ताि िगरेकाले ब्याज र क्षसिपिमयमा भकु्ताि िगरेकाले ब्याज र क्षसिपीूीूसिा भराईसिा भराई  
पाउि पिे िम्बन्त्िमााःपाउि पिे िम्बन्त्िमााः  अ)अ)  GGCCCC  ककीोीो  प्रकरर् प्रकरर् ४१.१ ४१.१ को व्यिस्था "को व्यिस्था "TThhee  EEmmppllooyyeerr  sshhaallll  ppaayy  tthhee  

ccoonnttrraaccttoorr  tthhee  aammoouunntt  cceerrttiiffiieedd  bbyy  pprroojjeecctt  mmaannaaggeerr  wwiitthhiinn  3300  ddaayyss  ffrroomm  tthhee  ddaattee  ooff  tthhee  

ssuubbmmiissssiioonn  ooff  eeaacchh  cceerrttiiffiiccaattee  bbyy  tthhee  CCoonnttrraaccttoorr......""  भिभिीीीी  स्प�स्प�  उल्लेख गरेको छ। त्यस्िै उल्लेख गरेको छ। त्यस्िै 
िािाजसिक खररद ऐििािाजसिक खररद ऐि,,  २०६३ २०६३ को दफा को दफा ५७ ५७ मा िािाजसिकमा िािाजसिक  सिकायले सबल सबजकको भकु्तािी सिकायले सबल सबजकको भकु्तािी 
खररद िम्झौखररद िम्झौिाको अििाको अिीीीीिमा रहिमा रहीीीी  िोवकएबमोशजमिोवकएबमोशजम  ददिददिीुीु  पिे भने्न व्यिस्था गरेको छ भिे पिे भने्न व्यिस्था गरेको छ भिे 
िािाजसिक खररद सियमािलीिािाजसिक खररद सियमािली,,  २०६४ २०६४ कोको  सियमसियम  १२३ १२३ को उपसियम को उपसियम (३) (३) मा मा पेिपेि  भएको विल भएको विल 
विजक र कागजाि िम्बशन्त्िि असिकारीले विजक र कागजाि िम्बशन्त्िि असिकारीले ३०३०  ददिसभर स्िीकृि गरी खररद िम्झौिाििुार ददिसभर स्िीकृि गरी खररद िम्झौिाििुार 
िािाजसिक सिकायले त्यस्िो विलिािाजसिक सिकायले त्यस्िो विल  विजकको िोविजकको िोही अिसिसभर भकु्तािीिमेि गिुा पिेछ भने्न व्यिस्थाही अिसिसभर भकु्तािीिमेि गिुा पिेछ भने्न व्यिस्था  
िमेिकोिमेिको  अिअिीीीीिमा रहिमा रही ी दा दािीकिााले प्राप्त गिादा दािीकिााले प्राप्त गिाीुीु  पिे भकु्तािी सबल सबजक पिे भकु्तािी सबल सबजक पेिपेि  भएको भएको ३०३०  

ददिसभर स्िीकृि गरी भकु्तािददिसभर स्िीकृि गरी भकु्तािीीीीिमेि गररिक्ि ु पिे हनु्त्छिमेि गररिक्ि ु पिे हनु्त्छ,,  िर बाध्यात्मकिर बाध्यात्मक  िमयािसि सभर सििा िमयािसि सभर सििा 
बझुाउि पिे रकम भकु्ताि िगरेकोबझुाउि पिे रकम भकु्ताि िगरेको कारर् दाविकिाालाई कारर् दाविकिाालाई  पिा गएको क्षसि भराउि पिे दावयत्िबाट पिा गएको क्षसि भराउि पिे दावयत्िबाट 
विपक्षी उशम्कि िक्िे अिस्था िभएकोविपक्षी उशम्कि िक्िे अिस्था िभएको  एिएिम्म ् िम्झौिा एििम्झौिा एिम्म ् कािूिको अिकािूिको अिीीीीिमा रहिमा रहीीीी  ब्याज ब्याज 
भराइददिे गरी सिर्ाय गिुापिेभराइददिे गरी सिर्ाय गिुापिे  सथयो। यि सथयो। यि १५ १५ औ ं रसिङ सबलमा उल्लऔ ं रसिङ सबलमा उल्लशीशीशखि आइटमका िबै शखि आइटमका िबै 
पररमार्हरु िािाजसिकपररमार्हरु िािाजसिक  सिकायका प्रसिकायका प्रीाीाविसिकहरुले विसिकहरुले िापी गरी प्रमाशर्ि गरेर िै चढाइएको िापी गरी प्रमाशर्ि गरेर िै चढाइएको 
देशखएकाले हामीदेशखएकाले हामी  सििेदिको दािी िथ्यपरक िै देशखन्त्छ। त्यिैले मध्यस्थको उक्त सिर्ाय िम्झौिासििेदिको दािी िथ्यपरक िै देशखन्त्छ। त्यिैले मध्यस्थको उक्त सिर्ाय िम्झौिा  
एिएिम्म ् प्रचसलि कािूि प्रसिकुल हिु प्रचसलि कािूि प्रसिकुल हिु जान्त्छजान्त्छ।।  आ)आ)  ""दािीकिााले प्रस्ििु गिुादािीकिााले प्रस्ििु गिुा  भएको दािीको िैििाको भएको दािीको िैििाको 
अभाि छ र िोही आिारमाअभाि छ र िोही आिारमा  खारेज गररन्त्छखारेज गररन्त्छ,,  ठेकदार कराठेकदार करारबमोशजम दायरबमोशजम दायशीशीत्ि सििााहत्ि सििााहका लासग मारका लासग मार  

शजन्त्मेिारशजन्त्मेिार  छ। विमा प्रसमयम र कायािम्पादि जमाििको िविकरर् (छ। विमा प्रसमयम र कायािम्पादि जमाििको िविकरर् (RReeffuunndd  ooff  PPBBGG  aanndd  

iinnssuurraannccee  IIssssuuaannccee  aanndd  RReenneewwaabbllee  cchhaarrggee))  को िन्त्दभामा दािीकिााको िन्त्दभामा दािीकिाा  हकदार छैि" गरी सिर्ाय हकदार छैि" गरी सिर्ाय 
भएको छ। हामीले भएको छ। हामीले AAPPGG,,  PPBBGG  aanndd  iinnssuurraannccee  IIssssuuaannccee  aanndd  RReenneewwaabbllee  cchhaarrggee  GGCCCC  को खण्ड को खण्ड 
४९४९,,  ५० ५० र र १३ १३ अििुार सियअििुार सियीोक्ताीोक्ताको सिदेििबमोशजम पटक पटक िविकरर् सििुा पिे भएकाले को सिदेििबमोशजम पटक पटक िविकरर् सििुा पिे भएकाले 
उक्त भार हामी सििेदकलेउक्त भार हामी सििेदकले  िैिै  व्यहोिुा परेको सथयो। िो रकम हामव्यहोिुा परेको सथयो। िो रकम हामीीीीलालाईई  वफिाा गिावफिाा गिाीुीु  पिे िै पिे िै 
ददीेीेशखन्त्छशखन्त्छ।।  िािाजसिक खररद सियमािलीिािाजसिक खररद सियमािली,,  २०६४ २०६४ को सियम को सियम १२३ १२३ को उपसियम को उपसियम (७) (७) मा मा 
िािािाजसिकिाजसिक  सिकायले खररद िम्झौिामा उल्लसिकायले खररद िम्झौिामा उल्लशीशीशखि अिसिसभर भकु्तािी ददि ुपिेछ र िोशखि अिसिसभर भकु्तािी ददि ुपिेछ र िो  अिसिसभर अिसिसभर 
भकु्तािी िददएमा खररद िम्झौिाििुारको ब्याज भकु्तािी गिुाभकु्तािी िददएमा खररद िम्झौिाििुारको ब्याज भकु्तािी गिुा  पिेछपिेछ  भने्न व्यिस्थाििुार िमयमा भने्न व्यिस्थाििुार िमयमा 
भकु्ताि िगरेको िमयाििभकु्ताि िगरेको िमयाििशीशीको ब्याज सििुापिेको ब्याज सििुापिे  दावयत्िबाट विपक्षी मकु्त हिुे अिस्थादावयत्िबाट विपक्षी मकु्त हिुे अिस्था  रहरही ी दैिदैि,,  
एिएिम्म ् मध्यस्थबाट सिर्ाय गदाामध्यस्थबाट सिर्ाय गदाा  िोलाई अिदेखा गिािमेि िसमल्िे प्र� िोलाई अिदेखा गिािमेि िसमल्िे प्र� छछ।।  ई) िम्झौिापरमा रकम ई) िम्झौिापरमा रकम 
भकु्तािी गिे अिसि िोवकएको छ। रकम भकु्तािीभकु्तािी गिे अिसि िोवकएको छ। रकम भकु्तािी  िम्बन्त्िमा िमय िम्झौिापरको आिारभिम्बन्त्िमा िमय िम्झौिापरको आिारभीुीुि ि 
ित्त्ि मासिन्त्छ। उक्त अिसिसभर कुिैित्त्ि मासिन्त्छ। उक्त अिसिसभर कुिै  पक्षले दावयत्ि पूरा िगरेमा अको पक्षलाई पक्षले दावयत्ि पूरा िगरेमा अको पक्षलाई हािी हिुिक्ि ेहािी हिुिक्ि े
बेबेहोराहोरा  पक्षहरुले स्िीकार गरेको प्रकारान्त्िपक्षहरुले स्िीकार गरेको प्रकारान्त्िररले प्र� हिुे विषय हो। विपक्षीले रकमले प्र� हिुे विषय हो। विपक्षीले रकम  भकु्तािी गरेका भकु्तािी गरेका 
भए त्यिबाट सििेदकले आय आजाि गिािक्िे भए त्यिबाट सििेदकले आय आजाि गिािक्िे बेबेहोरालाईहोरालाई  विपक्षीले इन्त्कार गिािक्ि ु हु दैि। विपक्षीले इन्त्कार गिािक्ि ु हु दैि। 
स्िआजािको प्रकृसि भएको रकमकोस्िआजािको प्रकृसि भएको रकमको  भकु्तािी िददएकोले िम्मासिि ि.अ.बाभकु्तािी िददएकोले िम्मासिि ि.अ.बाट िे.का.प. ट िे.का.प. २०७४ २०७४ सि. सि. 
िं. िं. ९८४७ ९८४७ मामा  ((अन्त्यावयक ििवृद्धको फाइदाको सिद्धान्त्ि (अन्त्यावयक ििवृद्धको फाइदाको सिद्धान्त्ि (DDooccttrriinnee  ooff  UUnnjjuusstt  EEnnrriicchhmmeenntt))  

प्रसिपाददि सिद्धान्त्ि र मलुकुी देिािी िंवहिाप्रसिपाददि सिद्धान्त्ि र मलुकुी देिािी िंवहिा,,  २०७४ २०७४ को दफा को दफा ५२५(३) ५२५(३) बमोशजमबमोशजम  दावयत्ि िजृिा दावयत्ि िजृिा 
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भएको समसि देशख भरीभराउ हु दाको ददििम्मको व्याज भराईभएको समसि देशख भरीभराउ हु दाको ददििम्मको व्याज भराई  ददिेददिे  गरी सिर्ागरी सिर्ाय हुय हिु पिेमा प्रचसलि ि पिेमा प्रचसलि 
कािूि एिकािूि एिम्म ् िम्झौिाको ििा विपररि ब्याजिम्झौिाको ििा विपररि ब्याज  िभरािभराई ई ददिे गरी भएको सिर्ाय विसिददिे गरी भएको सिर्ाय विसििम्मििम्मि  हिु हिु 
िक्दैििक्दैि।।  मध्यस्थको सिर्ामध्यस्थको सिर्ाय बदर भई पिुाः ििुिुाइको सिशम्िय बदर भई पिुाः ििुिुाइको सिशम्ि  पठाउ दा िया  सियकु्त गरी ििुिुाई गिुा पठाउ दा िया  सियकु्त गरी ििुिुाई गिुा 
भिी आदेि गिुापिे िम्बन्त्िमााःभिी आदेि गिुापिे िम्बन्त्िमााः  करार िम्झैिाकरार िम्झैिा,,  कािूिीकािूिी  प्रश्न र िािाप्रश्न र िािाजसिक वहि िा िजसिक वहि िा िीीीीििशीशी  प्रसिकुल प्रसिकुल 
मध्यस्थकोमध्यस्थको  ((AAwwaarrdd))  सिर्ाय रटुी भएमा पिुरािलोकि हिुपुछा भने्न मान्त्यिाको आिारमासिर्ाय रटुी भएमा पिुरािलोकि हिुपुछा भने्न मान्त्यिाको आिारमा  
मध्यस्थबाट भएका रटुमध्यस्थबाट भएका रटुशीशीहरु िम्बन्त्िमा अदालिले मध्यस्थको सिर्ाय हेिा र बदरहरु िम्बन्त्िमा अदालिले मध्यस्थको सिर्ाय हेिा र बदर  गिा िक्िे गिा िक्िे 
कािूिीकािूिी  व्यिस्था मध्यस्थिा ऐिव्यिस्था मध्यस्थिा ऐि,,  २०५५ २०५५ दफा दफा ३० ३० उपदफा उपदफा (१)(२)(३)(१)(२)(३)  बमोशजमबमोशजम  अदालिलाई अदालिलाई 
क्षेरासिकार हिुे प्र� क्षेरासिकार हिुे प्र� छछ।।  िम्बशन्त्िि वििादहरुमा अदालिभन्त्दा मध्यस्थिम्बशन्त्िि वििादहरुमा अदालिभन्त्दा मध्यस्थ  िै बढी विज्ञ हिुे र िै बढी विज्ञ हिुे र 
मध्यस्थमध्यस्थ  सिर्ाय गिे अशन्त्िम र िक्षम सिर्ायकिाासिर्ाय गिे अशन्त्िम र िक्षम सिर्ायकिाा हो र मध्यस्थको सिर्ायमा गम्भ हो र मध्यस्थको सिर्ायमा गम्भीीीीरर  कािूिीकािूिी  रवुट रवुट 
िा ििा िीीीीसमि आिारमा िा अिस्थामा मार अदालिमा सििेदि लाग्िेसमि आिारमा िा अिस्थामा मार अदालिमा सििेदि लाग्िे  भिी प्रचभिी प्रचललशीशीि मान्त्यिा छि मान्त्यिा छ,,  
िर यि मध्यस्थको (िर यि मध्यस्थको (AAwwaarrdd))  सिर्ाय करार ििा विपररिसिर्ाय करार ििा विपररि  एिम ्िािाजसिक वहएिम ्िािाजसिक वहिि  िा िीसि प्रसिकिा िीसि प्रसिकीूीूल ल 
र गैरर गैरकािूिीकािूिी  रहेको हु दा बदरभागी छ।रहेको हु दा बदरभागी छ।  िािाजसिक ििािाजसिक िीीीीसि व्यापक छाः िंवििािमा आिाररि सि व्यापक छाः िंवििािमा आिाररि 
राज्यका िीसिहरु िािाजसिकराज्यका िीसिहरु िािाजसिक  िीसि हिुिीसि हिुी्ी्। प्रस्ििु मदु्ा िािाजसिक खररद ऐि। प्रस्ििु मदु्ा िािाजसिक खररद ऐि,,  २०६३ २०६३ अन्त्िअन्त्िगािको गािको 
रहेकोलेरहेकोले  िोही ऐिबमोशजमका िािाजसिक िीसि आकवषाि हिुे हु दा िािाजसिक खररद ऐििोही ऐिबमोशजमका िािाजसिक िीसि आकवषाि हिुे हु दा िािाजसिक खररद ऐि,,  २०६३ २०६३ 
मा अन्त्िरिीवहि िािाजसिक िीसिहरु मध्ये िािाजसिक खररद प्रकृयामामा अन्त्िरिीवहि िािाजसिक िीसिहरु मध्ये िािाजसिक खररद प्रकृयामा  स्िच्छ र िन्त्िसुलि रुपमा स्िच्छ र िन्त्िसुलि रुपमा 
करारीय दावयत्िको पररपालिाकरारीय दावयत्िको पररपालिा,,  िािाजसिक सिकाय रिािाजसिक सिकाय र  प्रदायकको जिाफदेवहिाप्रदायकको जिाफदेवहिा,,  मध्यस्थद्वारामध्यस्थद्वारा  
वििादको िमािािवििादको िमािाि,,  ििुािि जस्िाििुािि जस्िा  िीसिहरुलाई उदाहरर् स्िरूप उल्लेख गिा िवकन्त्छ। िीसिहरुलाई उदाहरर् स्िरूप उल्लेख गिा िवकन्त्छ। 
िािाजसिक ििािाजसिक िीीीीसि बहआुयासमकसि बहआुयासमक  अििारर्ा होअििारर्ा हो,,  िािाजसिक वहििािाजसिक वहि,,  िािाजसिक िैसिकिा र िािाजसिक िािाजसिक िैसिकिा र िािाजसिक 
िरुक्षा यिकािरुक्षा यिका  मलुभिु आिारिीला हिु।् िािाजसिक िीसि कािूिमा अन्त्िरसिवहि कािूिका मलुभिु आिारिीला हिु।् िािाजसिक िीसि कािूिमा अन्त्िरसिवहि कािूिका 
आिारभिुआिारभिु  सिसिद्वान्त्िहरु हिुद्वान्त्िहरु हिुी्ी्  र िशजर िशजररले यिलाई अझ स्प� गररददएको हनु्त्छ। िथावपले यिलाई अझ स्प� गररददएको हनु्त्छ। िथावप  िािाजसिक िािाजसिक 
िीसि कािूि र िजिीसि कािूि र िजीीीीर भन्त्दा व्यापक हनु्त्छ जिु न्त्यायको रोहमा अन्त्िेषर्र भन्त्दा व्यापक हनु्त्छ जिु न्त्यायको रोहमा अन्त्िेषर्  हिु िक्िे होहिु िक्िे हो,,  मलुि मलुि 
िािाजसिक िीसिका श्रोिहरु न्त्याय र िािाजसिक िैसिकिािािाजसिक िीसिका श्रोिहरु न्त्याय र िािाजसिक िैसिकिा  हिु। सिष्टकषामाहिु। सिष्टकषामा,,  िािाजसिक ििािाजसिक िीीीीसिको सिको 
आिारशिला कािूिआिारशिला कािूि  र िजर िजीीीीर िै र िै हिुहिुी्ी्।।  कािकािीूीूि एि एििम्म्  िम्झैिाको प्रसिकिम्झैिाको प्रसिकीूीूल गई भएको ल गई भएको 
सिर्ायलाई क्षेरसिकार िाघेकसिर्ायलाई क्षेरसिकार िाघेकीोीो  ((EExxcceessss  ooff  JJuurriissddiiccttiioonn))  मासिन्त्छ। मध्यस्थलाई प्रस्ििु वििाद हेिेमासिन्त्छ। मध्यस्थलाई प्रस्ििु वििाद हेिे  

असिकार िम्झैिाले ददएको अिस्थामा िम्झअसिकार िम्झैिाले ददएको अिस्थामा िम्झीौीौिाकै विरुदिाकै विरुदी्िी्िमा गई सिर्ाय गिे असिकारमा गई सिर्ाय गिे असिकार  मध्यस्थले मध्यस्थले 
रातदैि भिरातदैि भिीीीी  ििोच्चििोच्च अदालिबाट विसभन्न मु अदालिबाट विसभन्न मदु्ाद्ाहरुमा सिहरुमा सिद्धाद्धान्त्िन्त्ि  प्रसिपादि भएको िाथै उच्च प्रसिपादि भएको िाथै उच्च 
अदालिबाट िमेि व्यातया गररएको अिस्थामाअदालिबाट िमेि व्यातया गररएको अिस्थामा  मध्यस्थको सिर्ाय बदर गरमध्यस्थको सिर्ाय बदर गरीीीी  पिुाः ििुिुाईको पिुाः ििुिुाईको 
सिम्िसिम्िशीशी  पठाउिुपठाउि ु पिे पिे हनु्त्छहनु्त्छ।।  मध्यस्थिाबाट भएको सिर्ाय बदर गरमध्यस्थिाबाट भएको सिर्ाय बदर गरीीीी  पिुाः ििुिाईको लासग पिुाः ििुिाईको लासग 
पठाउपठाउी ी दा िाविककैदा िाविककै  मध्यस्थ िा मध्यस्थ िा िया िया   मध्यस्थ सियकु्त गरमध्यस्थ सियकु्त गरीीीी  पिुाः ििुिाई गिा आदेि हिुपिुाः ििुिाई गिा आदेि हिु  
िक्दछ।िक्दछ।  मध्यस्थ स्ियममध्यस्थ स्ियमी्ी्मा पक्षहरुको सिजीमा पक्षहरुको सिजी  अदालि भएकोले पक्षअदालि भएकोले पक्षहरुको इच्छाएकोहरुको इच्छाएको  व्यशक्तव्यशक्तद्वाद्वारा रा 
वििाद िमािाि गिे स्थल (वििाद िमािाि गिे स्थल (PPllaattffoorrmm))  मध्यस्थिा प्रर्ालीमामध्यस्थिा प्रर्ालीमा  उपलब्ि हिुे भएकोले उपलब्ि हिुे भएकोले िया िया   
मध्यस्थद्वारा सिरोपर् गिे िािािरर् अदालिकोमध्यस्थद्वारा सिरोपर् गिे िािािरर् अदालिको  फैफैिलादािी हिुिलादािी हिु  िक्िे िम्िक्िे िमब्बन्त्िमा सिन्त्िमा सिद्धाद्धान्त्िहरु न्त्िहरु 
प्रसिपादि भएको छ। पक्षलेप्रसिपादि भएको छ। पक्षले  अविश्वाि गरेको व्यशक्तद्वारा वििाद सिरोपर् गिा िाध्य गररदा अविश्वाि गरेको व्यशक्तद्वारा वििाद सिरोपर् गिा िाध्य गररदा 
मध्यस्थिाकोमध्यस्थिाको  मलुिार िमाप्त हिुे मासिन्त्छ। प्रस्ििु वििादमा िम्झैिाको प्राििािमलुिार िमाप्त हिुे मासिन्त्छ। प्रस्ििु वििादमा िम्झैिाको प्राििाि  प्रसिकुल भएको प्रसिकुल भएको 
सिर्ाय बदरभागी भएको र िाविकमा सिर्ाय गिेसिर्ाय बदरभागी भएको र िाविकमा सिर्ाय गिे मध्यस्थ उपर मध्यस्थ उपर  वििादको एक पक्षको विश्वाि वििादको एक पक्षको विश्वाि 
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िभएकोले सििेदि दािीबमोशजम िभएकोले सििेदि दािीबमोशजम िया िया   मध्यस्थमध्यस्थ  सियकु्त गरी वििाद सिरोपर् गिे गरी आदेि हिुपुिे सियकु्त गरी वििाद सिरोपर् गिे गरी आदेि हिुपुिे 
प्र� प्र� छछ।।  यिप्रकार काियिप्रकार कािीूीूिि,,  िम्झिम्झीौीौिापर एिापर एििम्म्  िंकसलि प्रमार्िंकसलि प्रमार्,,  कािकािीूीूिको मान्त्यिको मान्त्य  ििशीद्धाशीद्धान्त्िन्त्ि,,  

करारको मान्त्य सिकरारको मान्त्य सिद्धाद्धान्त्ि प्रसिकुल िम्झन्त्ि प्रसिकुल िम्झीौीौिा र कािा र काििीूीूिको अपब्यातया गरीिको अपब्यातया गरी  सिसिर्ायर्ाय  गिे विगिे विद्यद्यमाि माि 
मध्यस्थहरु प्रसि सििेदकको विश्वाि िभएकोले मध्यस्थहरु प्रसि सििेदकको विश्वाि िभएकोले िया िया   मध्यस्थ गठि गरी उक्त मध्यस्थिा मध्यस्थ गठि गरी उक्त मध्यस्थिा 
न्त्यायसिकरर्बाट वििाद सिरोपर् गराउि िे.का.प.न्त्यायसिकरर्बाट वििाद सिरोपर् गराउि िे.का.प.  २०६६ २०६६ सि.िं. सि.िं. ८१२८ ८१२८ र ि.अ. बलेुटीि िषा र ि.अ. बलेुटीि िषा 
१९ १९ अंक अंक ८ ८ परु्ाापरु्ााङ्ङ्क क ४४३ ४४३ (ििमाया(ििमाया  महजाि महजाि विवि..  समठु ढकाल) मा समठु ढकाल) मा प्रसिपाददि सिद्धान्त्िबमोशजम प्रसिपाददि सिद्धान्त्िबमोशजम 
अिरुोि अिरुोि गदाछुगदाछु।।  अिाः समसिअिाः समसि  २०७८२०७८।।११११।।१३ १३ मा श्री महेन्त्र बहादरु गरुूङबाट भएको सिर्ायमा मा श्री महेन्त्र बहादरु गरुूङबाट भएको सिर्ायमा 
आंशिक अिाडामाआंशिक अिाडामा  शचत्त िबझुी श्री राज ुमाि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसिशचत्त िबझुी श्री राज ुमाि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसि  

दािीमा अिाडा प्रदाि िगिे गरी भएको समसि दािीमा अिाडा प्रदाि िगिे गरी भएको समसि २०८०/०२/२९ २०८०/०२/२९ को सिर्ाको सिर्ायमायमा  मध्यस्थिा ऐिमध्यस्थिा ऐि,,  

२०५५ २०५५ को दफा को दफा ३०(२)३०(२)ग(ग(३)३)ख को अिस्था विख को अिस्था विद्यद्यमाि भएकोले उक्तमाि भएकोले उक्त  सिर्ाय िदर गरी सिर्ाय िदर गरी िया िया   
मध्यस्थिा न्त्यायसिकरर् गठि गरी वििादको पिुाः सिर्ायमध्यस्थिा न्त्यायसिकरर् गठि गरी वििादको पिुाः सिर्ाय  गिुा गराउि ु भिी आदेि िमेि जारी गिुा गराउि ु भिी आदेि िमेि जारी 
गररपाऊ  गररपाऊ  भन्न िमेि बेहोराको सििेदक दािीकिाा श्री आशिष/सि.एम./जय बाबा जे.भी.को भन्न िमेि बेहोराको सििेदक दािीकिाा श्री आशिष/सि.एम./जय बाबा जे.भी.को 
अशतिअशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्टको सििेदि पर।यार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्टको सििेदि पर।  

22..  यिमा सििेदि मागबमोशजम मध्यस्थको सिर्ाय वकि बदर गिुा िपिे हो ? िो िम्बन्त्िमा कुिै यिमा सििेदि मागबमोशजम मध्यस्थको सिर्ाय वकि बदर गिुा िपिे हो ? िो िम्बन्त्िमा कुिै 
कारर् भए सलशखिजिाफ र प्रमार्िवहि िूचिा प्राप्त भएको समसिले बाटाका म्याद बाहेक 7 कारर् भए सलशखिजिाफ र प्रमार्िवहि िूचिा प्राप्त भएको समसिले बाटाका म्याद बाहेक 7 
ददिसभर उच्च िरकारी िवकल कायाालय, पाददिसभर उच्च िरकारी िवकल कायाालय, पाटिमाफा ि सलशखिजिाफ पेि गिुा भिी सििेदिको टिमाफा ि सलशखिजिाफ पेि गिुा भिी सििेदिको 
प्रसिसलवप िंलग्ि गरी मध्यस्थिा (अदालिी कायाविसि) सियमािली, 2059 को सिमय 11(2) प्रसिसलवप िंलग्ि गरी मध्यस्थिा (अदालिी कायाविसि) सियमािली, 2059 को सिमय 11(2) 
अििुार विपक्षीलाई िूचिा ददिू भने्न यि अदालिबाट समसि 2080/4/5 मा भएको आदेि।अििुार विपक्षीलाई िूचिा ददिू भने्न यि अदालिबाट समसि 2080/4/5 मा भएको आदेि।  

33..  SSttaatteemmeenntt  ooff  CCllaaiimm  ((ssoocc))--11  PPaayymmeenntt  ooff  OOuuttssttaannddiinngg  QQuuaannttiittyy  ((IIPPCC--1155))  मा मा VVaarriiaattiioonn  OOrrddeerr  

((VVoo--22))  स्िीकृि िै िभएको, समसि 2077/6/6 मा भएको माइिटुबाट उक्त स्िीकृि िै िभएको, समसि 2077/6/6 मा भएको माइिटुबाट उक्त IIPPCC--1155  को को 
भकु्तािीका लासग कायाालय बाभकु्तािीका लासग कायाालय बाध्यध्य  िहिुे गरी भएको फैिला िहिुे गरी भएको फैिला करार एिम ्प्रशचसलि कािूिबमोशजमर् करार एिम ्प्रशचसलि कािूिबमोशजमर् 
िै रहेको छ। िो दािी स्िीकाया िहिु ेभएपसछ िो दािी िम्बन्त्िी भएको व्याजको िै रहेको छ। िो दािी स्िीकाया िहिु ेभएपसछ िो दािी िम्बन्त्िी भएको व्याजको दािी स्ििदािी स्ििीाःीाः  
खारेजभागी हिुे गरी भएको सिर्ाय (खारेजभागी हिुे गरी भएको सिर्ाय (AAwwaarrdd))  कािूििम्मि िै रहेकोकािूििम्मि िै रहेको  छछ।।  ((SSOO44--33))  RRee--

iimmbbuurrsseemmeenntt  ffoorr  RReenneewwaall  ooff  PPBBGG  aass  wweellll  aass  tthhee  pprreemmiiuumm  ffoorr  IIssssuuaannccee  aanndd  RReenneewwaall  ooff  

IInnssuurraannccee  ppoolliiccyy  ""िम्बन्त्िी दािीमा करारको दफािम्बन्त्िी दािीमा करारको दफा  १३.१ १३.१ मा "मा "TThhee  CCccoonnttrraaccttoorr  sshhaallll  pprroovviiddee  

iinnssuurraannccee  iinn  tthhee  jjooiinntt  nnaammeess  ooff  tthhee  eemmppllooyyeerr  aanndd  tthhee  ccoonnttrraaccttoorr  ffrroomm  tthhee  SSttaarrtt  DDaattee  ttoo  tthhee  eenndd  

ooff  DDeeffeeccttss  lliiaabbiilliittyy  ppeerriioodd""  प्र� रहेकोप्र� रहेको,,  दफा दफा ५०.१ ५०.१ मा "... मा "... TThhee  PPeerrffoorrmmaannccee  sseeccuurriittyy  sshhaallll  bbee  

vvaalliidd  uunnttiill  aa  ddaattee  3300  ddaayyss  ffrroomm  tthhee  ddaattee  ooff  iissssuuee  ooff  tthhee  DDeeffeecctt  lliiaabbiilliittyy  CCeerrttiiffiiccaattee......""  भन्ने भन्ने 
करारीय प्राििािकरारीय प्राििाि  अििुार सिमाार् व्यििायीको दािी अििुार सिमाार् व्यििायीको दािी िं.िं.  ३ ३ खारेज हिुे भिी मध्यस्थखारेज हिुे भिी मध्यस्थ  ट्राईबिुलबाट ट्राईबिुलबाट 
भएको फैिला करारीय प्राििािबमोशजम िै रहेकोले समसि भएको फैिला करारीय प्राििािबमोशजम िै रहेकोले समसि २०७९/४/५ २०७९/४/५ को विभागीय को विभागीय 
सिर्ायाििुार गदठि मध्यस्थ ट्राइबिुलबाट समसिसिर्ायाििुार गदठि मध्यस्थ ट्राइबिुलबाट समसि  २०८०/०२/२९ २०८०/०२/२९ मा भएको सिर्ाय (मा भएको सिर्ाय (AAWWAARRDD))  

कािूििम्मि िै रहेकोले बदर हिुपुिेकािूििम्मि िै रहेकोले बदर हिुपुिे  होइिहोइि,,  विपक्षी सििेदकको सििेदि खारेजभागी रहेकोले उक्त विपक्षी सििेदकको सििेदि खारेजभागी रहेकोले उक्त 
सििेदि खारेज गरीसििेदि खारेज गरी  पाउ पाउ   भने्न िमेि बेहोराको विपक्षी िेपाल िरकार, भौसिक पूिाािार िथा भने्न िमेि बेहोराको विपक्षी िेपाल िरकार, भौसिक पूिाािार िथा 
यािायाि मन्त्रालय, िडक विभागको िफा बाट ऐ.का महासिदेिक ई.ििुील बाब ु ढकालको यािायाि मन्त्रालय, िडक विभागको िफा बाट ऐ.का महासिदेिक ई.ििुील बाब ु ढकालको 
सलशखसलशखिजािफ।िजािफ।  
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 श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्ट विरुद्ध भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट लसलिपरु िमेि, 
मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  7 

ठहर खण्डठहर खण्ड  
11..  सियमबमोशजमसियमबमोशजम  िाप्तावहक िथा दैसिक मदु्ा पेिी िूचीमा चढी सिर्ायाथा यि इजलाि िमक्ष पेि हिु िाप्तावहक िथा दैसिक मदु्ा पेिी िूचीमा चढी सिर्ायाथा यि इजलाि िमक्ष पेि हिु 

आएको प्रस्ििु सििेदि परिवहिको समसिल िंलग्ि कागजािहरूको अध्ययि गरी सििेदकको आएको प्रस्ििु सििेदि परिवहिको समसिल िंलग्ि कागजािहरूको अध्ययि गरी सििेदकको 
िफा बाट उपशस्थि विद्वाि असििक्ताहरु श्री बाबरुाम दाहाल, श्री समलि असिकारीिफा बाट उपशस्थि विद्वाि असििक्ताहरु श्री बाबरुाम दाहाल, श्री समलि असिकारी, श्री मिोज , श्री मिोज 
कुमार यादि, श्री असमि पररयारले समसि 2080/02/29मा भएको सिर्ायमा मध्यस्थिा ऐि, कुमार यादि, श्री असमि पररयारले समसि 2080/02/29मा भएको सिर्ायमा मध्यस्थिा ऐि, 
2055 को दफा 30(2) ग (3)ख को अिस्था विद्यमाि भएकोले उक्त सिर्ाय िदर गरी िया  2055 को दफा 30(2) ग (3)ख को अिस्था विद्यमाि भएकोले उक्त सिर्ाय िदर गरी िया  
मध्यस्थिा न्त्यायसिकरर् गमध्यस्थिा न्त्यायसिकरर् गठठि गरी वििादको पिु: सिर्ाय गिुा गराउि ुभिी आदेि िमेि जारी ि गरी वििादको पिु: सिर्ाय गिुा गराउि ुभिी आदेि िमेि जारी 
गरी पाउ  भगरी पाउ  भिीिी  िथा विपक्षी िडक विभागको िफा बाट उपशस्थि विद्वाि ्िहायक न्त्यायसििक्ता श्री िथा विपक्षी िडक विभागको िफा बाट उपशस्थि विद्वाि ्िहायक न्त्यायसििक्ता श्री 
पूजा सिलिालले सििेदि माग बमोशजमको उक्त आदेि खारेज गरी पाउ  भिीपूजा सिलिालले सििेदि माग बमोशजमको उक्त आदेि खारेज गरी पाउ  भिी  गिुागिुा  भएकोभएको  बहिबहि  
िसुियो।िसुियो।  

22..  यिमा यिमा समसिसमसि  २०७८२०७८।।११११।।१३ १३ मा श्री महेन्त्र बहादरु गरुूङबाट भएको सिर्ायमा आंशिक मा श्री महेन्त्र बहादरु गरुूङबाट भएको सिर्ायमा आंशिक 
अिाडामाअिाडामा  शचत्त िबझुीशचत्त िबझुी  श्री राज ु माि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसिश्री राज ु माि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसि  दािीमा दािीमा 
अिाडा प्रदाि िगिे गरी भएको समसि अिाडा प्रदाि िगिे गरी भएको समसि २०८०/०२/२९ २०८०/०२/२९ को सिर्ायमाको सिर्ायमा  मध्यस्थिा ऐिमध्यस्थिा ऐि,,  २०५५ २०५५ को को 
दफा दफा ३०(२)३०(२)ग(ग(३)३)ख को अिस्था विख को अिस्था विद्यद्यमाि भएकोले उक्तमाि भएकोले उक्त  सिर्ाय िदर गरी सिर्ाय िदर गरी िया िया   मध्यस्थिा मध्यस्थिा 
न्त्यायसिकरर् गठि गरी वििादको पिुाः न्त्यायसिकरर् गठि गरी वििादको पिुाः सिर्ायसिर्ाय  गिुा गराउि ुभिी आदेि िमेि जारी गररपाऊ  गिुा गराउि ुभिी आदेि िमेि जारी गररपाऊ  भन्न भन्न 
िमेि बेहोराको सििेदक दािीकिाा श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त िमेि बेहोराको सििेदक दािीकिाा श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त 
प्रसिसिसि श्याम कुमार शे्रष्टको सििेदि पर रहेकोप्रसिसिसि श्याम कुमार शे्रष्टको सििेदि पर रहेकोमामा  िम्झौिामा उल्लेख भएको िम्झौिामा उल्लेख भएको करारीय प्राििािकरारीय प्राििाि  

अििुार सिमाार् व्यििायीको दािी अििुार सिमाार् व्यििायीको दािी िंिं..  ३ ३ खारेज हिुे भिी मध्यस्थखारेज हिुे भिी मध्यस्थ  ट्राईबिुलबाट भएको फैिला ट्राईबिुलबाट भएको फैिला 
करारीय प्राििािबमोशजम िै रहेकोले समसि करारीय प्राििािबमोशजम िै रहेकोले समसि २०७९/४/५ २०७९/४/५ को विभागीय सिर्ायाििुार गदठि को विभागीय सिर्ायाििुार गदठि 
मध्यस्थ ट्राइबिुलबाट समसिमध्यस्थ ट्राइबिुलबाट समसि  २०८०/०२/२९ २०८०/०२/२९ मा भएको सिर्ाय (मा भएको सिर्ाय (AAWWAARRDD))  कािूििम्मि िै कािूििम्मि िै 
रहेकोले बदर हिुपुिेरहेकोले बदर हिुपुिे  होइिहोइि,,  विपक्षी सििेदकको सििेदि विपक्षी सििेदकको सििेदि खारेजभागी रहेकोले उक्त सििेदि खारेज खारेजभागी रहेकोले उक्त सििेदि खारेज 
गरीगरी  पाउ पाउ   भने्न िमेि बेहोराको विपक्षी िेपाल िरकार, भौसिक पूिाािार िथा यािायाि मन्त्रालय, भने्न िमेि बेहोराको विपक्षी िेपाल िरकार, भौसिक पूिाािार िथा यािायाि मन्त्रालय, 
िडक विभागको िफा बाट ई.ििुील बाब ुढकालको सलशखिजािफ रहेको देशखयो। िडक विभागको िफा बाट ई.ििुील बाब ुढकालको सलशखिजािफ रहेको देशखयो।   

33..  अब सििेदकको माग बमोशजमको आदेि जारी हिु िक्छ, िक्दैि? भन्न ेिम्बन्त्िअब सििेदकको माग बमोशजमको आदेि जारी हिु िक्छ, िक्दैि? भन्न ेिम्बन्त्िमा सिर्ाय गिुापिे मा सिर्ाय गिुापिे 
देशखयो। देशखयो।   

44..  सिर्ाय िफा  विचार गदाा, समसि 2078/11/13 मा श्री महेन्त्र बहादरु गरुुङबाट भएको सिर्ायमा सिर्ाय िफा  विचार गदाा, समसि 2078/11/13 मा श्री महेन्त्र बहादरु गरुुङबाट भएको सिर्ायमा 
आशिंक अिाडामा शचत्त िबझुी श्री राज ुमाि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसि आशिंक अिाडामा शचत्त िबझुी श्री राज ुमाि सिंह मल्ल ज्यूले हामीले गरेको दािीमा कुिै पसि 
दािीमा अिाडा प्रदाि िगिे गरी भएको समसि 2080/02/2दािीमा अिाडा प्रदाि िगिे गरी भएको समसि 2080/02/29 को सिर्ायमा मध्यस्थिा ऐि, 9 को सिर्ायमा मध्यस्थिा ऐि, 
2055को दफा 30(2055को दफा 30(२)२)ग(3)ख को अिस्था विद्यमाि भएकोले उक्त सिर्ाय बदर गरी िया  ग(3)ख को अिस्था विद्यमाि भएकोले उक्त सिर्ाय बदर गरी िया  
मध्यस्थिा न्त्यायसिकरर् गठि गरी वििादको पिु: सिर्ाय गिुा गराउि ुभिी आदेि िमेि जारी मध्यस्थिा न्त्यायसिकरर् गठि गरी वििादको पिु: सिर्ाय गिुा गराउि ुभिी आदेि िमेि जारी 
गरी पाउ  भने्न िमेि व्यहोराको सििेदि रहेकोमा गरी पाउ  भने्न िमेि व्यहोराको सििेदि रहेकोमा ssttaatteemmeenntt  ooff  ccllaaiimm((SSOOCC))--11  PPaayymmeenntt  ooff  

oouuttssttaannddiinngg  QQuuaannttiittyy((IIPPCC--1155))  मा मा VVaarriiaattiioonn  oorrddeerr  ((VVoo--22))स्िीकृि िैस्िीकृि िै  िभएको, समसि िभएको, समसि 
2077/06/06 मा भएको माइिटुबाट उक्त 2077/06/06 मा भएको माइिटुबाट उक्त IIPPCC--1155  को भकु्तािीको लागी कायाालय बाध्य को भकु्तािीको लागी कायाालय बाध्य 
िहिुे गरी भएको फैिला करार एिं प्रचसलि कािूि बमोशजम िै रहेको छ। िो दािी शस्िकाया िहिुे गरी भएको फैिला करार एिं प्रचसलि कािूि बमोशजम िै रहेको छ। िो दािी शस्िकाया 
िहिुे भएपसछ िो िहिुे भएपसछ िो दािी िम्बन्त्िी भएको ब्याजको दािी स्िि: खारेज हिुे गरी भएको सिर्ाय दािी िम्बन्त्िी भएको ब्याजको दािी स्िि: खारेज हिुे गरी भएको सिर्ाय 



104

Volume: 33NEPCA Bi-Annual Magazine

 श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्ट विरुद्ध भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट लसलिपरु िमेि, 
मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  8 

((AAwwaarrdd))  कािूि िम्मि िै रहेको हु दा सििेदि खारेज गरर पाउ  भने्न िमेि व्यहोराको प्रत्यथी कािूि िम्मि िै रहेको हु दा सििेदि खारेज गरर पाउ  भने्न िमेि व्यहोराको प्रत्यथी 
िडक विभागको सलशखि जिाफ रहेको देशखयो। प्रस्ििु मदु्ामा सििेदक र विपक्षीका विचमा िडक विभागको सलशखि जिाफ रहेको देशखयो। प्रस्ििु मदु्ामा सििेदक र विपक्षीका विचमा 
भएको िम्झौिा बमोशजम विभएको िम्झौिा बमोशजम वििाद उत्पन्न भई वििादको िमािाि मध्यस्थद्वारा गिे सिलसिलामा िाद उत्पन्न भई वििादको िमािाि मध्यस्थद्वारा गिे सिलसिलामा 
एकल मध्यस्थ श्री महेन्त्र बहादरु गरुुङबाट समसि 2078/11/13 मा आशंिक दािी पगु्िे गरी एकल मध्यस्थ श्री महेन्त्र बहादरु गरुुङबाट समसि 2078/11/13 मा आशंिक दािी पगु्िे गरी 
सिर्ाय भएकोमा श्री राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा सििेदकको कुिै पसि सिर्ाय भएकोमा श्री राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा सििेदकको कुिै पसि 
दािी िपगु्िे भिी सिर्ाय (दािी िपगु्िे भिी सिर्ाय (aawwaarrdd))  भएकोभएको  देशखयो। सििेदकले मध्यस्थद्वारा वििाद िमािाि देशखयो। सििेदकले मध्यस्थद्वारा वििाद िमािाि 
गराउिे सिलसिलामा गराउिे सिलसिलामा देहायको देहायको चारिटा दािी देहाचारिटा दािी देहायको मध्यस्थ िमक्ष पेि गरेको देशखन्त्छ। यको मध्यस्थ िमक्ष पेि गरेको देशखन्त्छ। 11..  
CCllaaiimm  ffoorr  ppaayymmeenntt  ooff  oouuttssttaannddiinngg  QQuuaannttiittyy  ooff  IIPPCC  NNoo..  1155  wwiitthhoouutt  VVAATT…………..  

RRss..9999,,5566445566..7733  22..CCllaaiimm  ooff  IInntteerreesstt  oonn  llaattee  PPaayymmeenntt  ooff  oouuttssttaannddiinngg  BBiillll  IIPPCC::1155  

((wwiitthhoouutt  VVAATT))……  RRss..1155,,7777,,221111..      33..BBaannkk  CCoommmmiissssiioonn  ffoorr  IInnssuurraannccee  aanndd  

rreenneewwaall  ooff  PPBBGG……..RRSS..2244,,2288,,11991122  44..PPrreemmiiuumm  ffoorr  IInnssuurraannccee  aanndd  rreenneewwaall  ooff  

IInnssuurraannccee  PPoolliiccyy……..  RRss..2211,,1100,,000000..  उशल्लशखि चारिटा दािीहरुमा एकल मध्यस्थ श्री उशल्लशखि चारिटा दािीहरुमा एकल मध्यस्थ श्री 
महेन्त्र माि गरुुङबाट समसिमहेन्त्र माि गरुुङबाट समसि 2078/11/13 मा भएको सिर्ाय ( 2078/11/13 मा भएको सिर्ाय (aawwaarrdd))  बाट अशघल्लो दईुबाट अशघल्लो दईुििटा टा 
दािी पगु्िे र पसछल्लो दािी िपगु्िे भिी सिर्ादािी पगु्िे र पसछल्लो दािी िपगु्िे भिी सिर्ाय भएको देशखन्त्छ। उशल्लशखि चारिटाय भएको देशखन्त्छ। उशल्लशखि चारिटा  दािी दािी 
रहेकोमा एकल मध्यस्थ । राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा सिर्ाय रहेकोमा एकल मध्यस्थ । राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा सिर्ाय ((aawwaarrdd))  

गदाा कुिै पसि दािी िपगु्िे भिी सिर्ाय भएकोगदाा कुिै पसि दािी िपगु्िे भिी सिर्ाय भएको  देशखन्त्छ। सििेदकले िम्झौिा बमोशजमको देशखन्त्छ। सििेदकले िम्झौिा बमोशजमको 
VVaarriiaattiioonn  OOrrddeerr  ((VVoo))22  समसि 2076/11/12 मा पेि गरेको भने्न िथ्य समसिलबाट स्थावपि समसि 2076/11/12 मा पेि गरेको भने्न िथ्य समसिलबाट स्थावपि 
भएको देशखन्त्छ। भएको देशखन्त्छ। VVaarriiaattiioonn  oorrddeerr--22  का िम्बन्त्िमाका िम्बन्त्िमा वििाद रहेको अिस्थामा एकल मध्य वििाद रहेको अिस्थामा एकल मध्यस्थ श्री स्थ श्री 
महेन्त्र बहादरु गरुुङबाट समसि 2078/11/13 मा ग्रहर् भैिकेको महेन्त्र बहादरु गरुुङबाट समसि 2078/11/13 मा ग्रहर् भैिकेको विषयमा एकल मध्यस्थ श्री विषयमा एकल मध्यस्थ श्री 
राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा भएको सिर्ायबाट अशस्िकृि भएको अिस्था राजमुाि सिंह मल्लबाट समसि 2080/02/29 मा भएको सिर्ायबाट अशस्िकृि भएको अिस्था 
देशखयो। एउटा मध्यस्थले िम्झौिा बमोशजम देशखयो। एउटा मध्यस्थले िम्झौिा बमोशजम VVaarriiaattiioonn  oorrddeerr--22  भएको मािी िो का भएको मािी िो का 
िम्बन्त्िमा आंशिक दािी पगु्िे भिी सिर्ाय गरेको र अकाा मध्यस्थबाट उक्त िम्बन्त्िमा आंशिक दािी पगु्िे भिी सिर्ाय गरेको र अकाा मध्यस्थबाट उक्त VVaarriiaattiioonn  oorrddeerr--22  
लाई िम्झौिा बमोशजम िभएको मािी कुिै पसि दािी िपगु्िे भिी गरेको सिर्ायमा मध्यस्थिा ऐि, लाई िम्झौिा बमोशजम िभएको मािी कुिै पसि दािी िपगु्िे भिी गरेको सिर्ायमा मध्यस्थिा ऐि, 
2055 को दफा 30 को उपदफा (2) र िो2055 को दफा 30 को उपदफा (2) र िो  को खण्ड (ग) मा मध्यस्थलाई ििशुम्पको खण्ड (ग) मा मध्यस्थलाई ििशुम्पएको एको 
वििादि ग िम्बशन्त्िि विषयमा िा मध्यस्थलाई िशुम्पएको ििा विपरीि िा मध्यस्थलाई िशुम्पएको वििादि ग िम्बशन्त्िि विषयमा िा मध्यस्थलाई िशुम्पएको ििा विपरीि िा मध्यस्थलाई िशुम्पएको 
क्षेरक्षेर  िावहिावहर गई सिर्ाय भएको देशखएमा आिश्यकिाििुार पिु: सिर्ाय गराउि उच्च अदालिको र गई सिर्ाय भएको देशखएमा आिश्यकिाििुार पिु: सिर्ाय गराउि उच्च अदालिको 
आदेि ददि िक्िे भने्न कािूिी व्यिस्था रहेको देशख दा प्रस्ििु वििादलाई आदेि ददि िक्िे भने्न कािूिी व्यिस्था रहेको देशख दा प्रस्ििु वििादलाई पिु: इन्त्िाफको लासगपिु: इन्त्िाफको लासग  
मध्यस्थ पररषदमा पठाइ ददि ुउपयकु्त हिुे देशखयो। मध्यस्थहरुका िीचमा सििेदकले पेि गरेको मध्यस्थ पररषदमा पठाइ ददि ुउपयकु्त हिुे देशखयो। मध्यस्थहरुका िीचमा सििेदकले पेि गरेको 
VVaarriiaattiioonn  OOrrddeerr--22  पक्षहरुका िीचमा भएको िम्झौिाको अंगको रुपमा ग्रहर् गिे िा िगिे पक्षहरुका िीचमा भएको िम्झौिाको अंगको रुपमा ग्रहर् गिे िा िगिे 
भन्ने विषय वििाददि भएकोभन्ने विषय वििाददि भएको  देशख दा िो िम्बन्त्िमा वििाद सिरुपदेशख दा िो िम्बन्त्िमा वििाद सिरुपर् हिुे गरी मध्यस्थ पररषदबाट र् हिुे गरी मध्यस्थ पररषदबाट 
आिश्यक प्रकृया पूरा गरी मध्यस्थहरुको सियशुक्त गरी वििादको िमािाि गिे गरी प्रस्ििु मदु्ाको आिश्यक प्रकृया पूरा गरी मध्यस्थहरुको सियशुक्त गरी वििादको िमािाि गिे गरी प्रस्ििु मदु्ाको 
समसिल र िासमसिल र िाररखमा रहेका पक्षहरुलाई िेपाल मध्यस्थ पररषदमा पठाई ददि ुउपयकु्त हिुे देशखयो। ररखमा रहेका पक्षहरुलाई िेपाल मध्यस्थ पररषदमा पठाई ददि ुउपयकु्त हिुे देशखयो।   

55..  अिाः उपरोक्त िथ्यगि अिस्था रहेको प्रस्ििु मदु्ाको समसिल िंलग्ि प्रमार् कागजािलाई विश्लषेर् अिाः उपरोक्त िथ्यगि अिस्था रहेको प्रस्ििु मदु्ाको समसिल िंलग्ि प्रमार् कागजािलाई विश्लषेर् 
गरी हेदाा मासथका विसभन्न प्रकरर्हरुमा वििेशचि आिार र कारर्िमेिबाट समसि गरी हेदाा मासथका विसभन्न प्रकरर्हरुमा वििेशचि आिार र कारर्िमेिबाट समसि 
2080/02/29 मा भएको 2080/02/29 मा भएको मध्यस्थको सिर्ायमा मध्यस्थिा ऐि, 2055 को दफा 30(मध्यस्थको सिर्ायमा मध्यस्थिा ऐि, 2055 को दफा 30(२) २) 
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 श्री आशिष/सि.एम./जय बाबा जे.भी.को अशतियार प्राप्त प्रसिसिसि श्याम कुमार शे्रष्ट विरुद्ध भौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट लसलिपरु िमेि, 
मदु्ााः- मध्यस्थिा, मदु्ा िं॰ 080-FJ-0001, पषृ्ट  9 मध्येको पषृ्ट  9 

(ग) को अिस्था विद्य(ग) को अिस्था विद्यमाि रहेको देशख दा उक्त सिर्ाय माि रहेको देशख दा उक्त सिर्ाय बबदर गररददएको छ। अब यी सििेदक र दर गररददएको छ। अब यी सििेदक र 
विपक्षी विच भएको िम्झौिामा केन्त्रीि रही पिु: सिर्ाय गिूा गराउि ुभिी विपक्षी िेपाल िरकार, विपक्षी विच भएको िम्झौिामा केन्त्रीि रही पिु: सिर्ाय गिूा गराउि ुभिी विपक्षी िेपाल िरकार, 
भौसिक पूिाािार िथा यािायाि मन्त्राभौसिक पूिाािार िथा यािायाि मन्त्रालय, िडक विभाग, चाकुपाट, लसलिपरुमा िरुुलय, िडक विभाग, चाकुपाट, लसलिपरुमा िरुु िक्कल समसिल  िक्कल समसिल 
वफिाा पठाई ददिे ठवफिाा पठाई ददिे ठहछा। िाररखमा रहेका पक्षहरुलाई पेिी िोवक हाशजर हिु जािू भिी विपक्षी हछा। िाररखमा रहेका पक्षहरुलाई पेिी िोवक हाशजर हिु जािू भिी विपक्षी 
कायाालयमा पठाई ददिू । अरुमा िपसिल बमोशजम गिूा।कायाालयमा पठाई ददिू । अरुमा िपसिल बमोशजम गिूा।  

िपसिल खण्डिपसिल खण्ड  

11..  मासथ ठहर खण्डमा उल्लेख गररए बमोशजम समसि 2080/02/29 मा भएकोमासथ ठहर खण्डमा उल्लेख गररए बमोशजम समसि 2080/02/29 मा भएको  सिर्ाय सिर्ाय 
((aawwaarrdd) बदर हिुे ठहर भएको हु दा आिश्यक प्रकृया पूरा गरी मध्यस्थ(हरु)को सियशुक्त ) बदर हिुे ठहर भएको हु दा आिश्यक प्रकृया पूरा गरी मध्यस्थ(हरु)को सियशुक्त 
गरी वििादको िमािाि यी सििेदक र विपक्षी विच भएको िम्झौिामा केशन्त्रि रही पिु: गरी वििादको िमािाि यी सििेदक र विपक्षी विच भएको िम्झौिामा केशन्त्रि रही पिु: 
सिर्ाय गिुा गराउिू भिी फैिलाको प्रमाशर्ि प्रसिसलवप िवहिको जािकारी िपेाल मध्यस्थ सिर्ाय गिुा गराउिू भिी फैिलाको प्रमाशर्ि प्रसिसलवप िवहिको जािकारी िपेाल मध्यस्थ 
पररषदलाई ददपररषदलाई ददिू।  िू।    

22..    प्रस्ििु फैिलाको प्रस्ििु फैिलाको प्रसिसलवपप्रसिसलवप  माग गरे उच्च अदालि सियमािली, 2073 को सियम माग गरे उच्च अदालि सियमािली, 2073 को सियम 
120 बमोशजम लाग्िे दस्िरु सलई 120 बमोशजम लाग्िे दस्िरु सलई प्रसिसलवपप्रसिसलवप  ददिू ।ददिू ।   

33..  प्रस्ििु फैिला प्रमार्ीकरर् भएको वििरर् यि अदालिको िूचिा पाटीमा टा ि गरी प्रस्ििु फैिला प्रमार्ीकरर् भएको वििरर् यि अदालिको िूचिा पाटीमा टा ि गरी 
िेभिाइटमािेभिाइटमा  िमेि प्रकािि गिूा ।िमेि प्रकािि गिूा ।   

44..  प्रस्ििु फैिलाको प्रस्ििु फैिलाको विविद्यिुीय प्रसिद्यिुीय प्रसि  अपलोड गरी दायरीको लगिअपलोड गरी दायरीको लगि  कट्टा गरी समसिल कट्टा गरी समसिल 
सियमाििुार असभलेख िाखामा बझुासियमाििुार असभलेख िाखामा बझुाई ई ददिू ददिू ।।  

          

                                                  मिुेन्त्र प्रिाद अिस्थीमिुेन्त्र प्रिाद अिस्थी  
                                          न्त्यायािीिन्त्यायािीि  
          

  उक्तउक्त  रायमारायमा  िहमििहमि  छुछु।।    

                                    

                  हेमन्त्ि रािलहेमन्त्ि रािल    

                                                  न्त्यान्त्यायािीियािीि  

फैिला ियार गिा िहयोग परु् याफैिला ियार गिा िहयोग परु् याउिाेःउिाेः  
इजलािइजलाि  असिकृिअसिकृि  : : िसमक्षा भण्डारी िसमक्षा भण्डारी   

कम््यूटरकम््यूटर  अपरेटर :अपरेटर :  बिन्त्ि दिाििारीबिन्त्ि दिाििारी  
इसि िइसि िींिींिि ्ि ्20208080  िाल िाल माघ 22माघ 22    गिे रोज गिे रोज 22    िभुम्िभुम ् ...................................................................................।.।  

  

फैिला प्रमार्ीकरर् फैिला प्रमार्ीकरर् समसि समसि र दस्िखिाः र दस्िखिाः                   न्त्यायािीिन्त्यायािीि      अदालिअदालिको छापको छाप  
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